. BOARD OF REGISTERED NURSING
Unprofesslonal Conduct, Substantial Relationship Criteria, Disciplinary
Guidelines and.Criterla for Rehabilitation

Order of Adoptmn

Proposed amendments to the regulatory language are shown in sfnc:le undarlme for
new text and smgie—stnketh#eugh—for deleted text.

Amend Sections 1441, 1444 14445, and 1445 in Article 4 of Dlvision 14 of the
Calsforma Code of Regutat!ons to read as foliows:

Section 1441. Unprafessional Conduct.

In addmon to the conduct described in Section 2761 (a) of the Code, "unprofessmnal
conduct” also includes, but is not limited to, the following:

(a) As a licensee, fRallure to-provide to the board, as directed lawfully reguiested copies
- of documents within 15 days of receipt of the request or within the time specified in the
request, whichever is later, unless the licensee is unabie to provide the documents
within this time period for good cause, including but not limited to, physical inabiiity to -
access the records in the time allowed due to iliness or travel. This subsection shall not
, apply to a licensee Who does not. have access to, and control over, the- decuments

(b) Failure to cooperate and part|c|pate in any board mvestigation pendmg agalnst the
licensee. This subsection shall hot be construed to deprive a licensee of any privilege
quaranteed by the Fifth Amendment to the Constitution of the United States, or any
other constitutional or statutory privileges. This subsection shall not be construed to

_require a licensee to cooperate with a request that would require the licensee to waive
any constitutional or statutory privilege or to comply with a request for information or
other matters within an unreasonable period of time in light of the time constraints of the
licensee's practice. Any exercise. by a licensee of any constitutional or statutory privilege
shall not be used against the licensee in a regulatory or disciplinary proceeding against
the licensee.

(c) Failure to report to the board, within 30 days, any of the following:
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{1) The conviction of the licensee, including any verdict of guilty, or pleas of gu;lty or no
' contest of any felony or misdemeanor.

(2) Any disciplinary action taken by another licensing entity or authority of this state or of
another state or an agency of the federal government or the United States military.”

- {d) Failure or refusal to comply with a court order, Issued in the enforcement of a
subpoena, mandating the release of records to the board.

Note: Authonty cited:- Sectlon 2715, Business and Professions Code. Reference:
Sectlons 2761 and 2766, Busrness and Professlons Code.

Sectlon 1444 Substantnal Helationship Crrterra.

(a) For the purposes of denial susnensson or revocation of a Ilcense or certlflcate
pursuant to sectlon 141,-e¢ Divlsron 1.5 (commencinq with section 475), or Sections

'+ 276161 2765 of the code, a crime, professional misconduct, A-eenvistion or act shall be
consrdered to be. substantlally related to.the quahflcatlons functions-or.duties of a
regrtetereel-—eureewgerson holdrng a license or certificate under the Nursmg Practice Act
(Chapter 6 of Division 2 of the code) if to a substantial degree it svidences the present
o potentlal unfrtness ofa person holding & llcense or cerifficate to perform the functions

. -authorlzed and/or mandated: by the license or certlflcate, or Fegmtereelnerse-te—praetlee

~_In.a manngr consistent with the_ public health, safety, o rwelfare Sich-convietion
acte-challinclude-but-not-bolimited 4o the-follewing: .~
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(b) In maklnq the substantlal relatlonship determinatron réguired under subdivision (a)
-fora cnme the board shall consrder the followuncr criteria. .

(1} The nature emd qravntv of the oﬁense

{(2) The number of v_ears elapsed singe the date of the offense; and
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- (3)_The nature and duties of a registered nurse, or the Iicense or cemﬂcate ivpe sought
or held by the person.

(c).For_Qurgoses of subdivision {a), substantially related crimes, professional

misconduct, or acts shall include. but are not limited to, the following:

(1) Violating or aﬁempting to violate, directly or indirectly, or assistingl in_or abetting the

violation of or consplring to vioiate any provision or term of the Nursing Practice Act and
its mnlementtnq requlations.

 (2):Thett, drshonestv. fraud cleceit or unorofessmnai conduct listed in section 2762 of
thé code.

{3).Child, elder, or degéndent adult abuse,

(4) Sex offenses requmnq a person to regster as a sex offender pursuant to sectlon 200
of the Penal Code,

(5) Lewd cqnduct or sexual misconduct.

(6) Assauft battery, or other violence including. but not limited to, those violations hsted
Jn SUblelSIOh () of Penal Code sec’rlon 11160. .

m Use of d_r_uqs or. alcohoi to an extent or tn a manner danqerous to the Indlwdual or. .
‘the QubIIC .

(8] Harassment. trespass, or stalking,

(9) Faiiure to comply with any mandatory reporting requirements.

Note: Authonty clted: Sections 481 and 2715, Business and Professmns Code,
Reference: Sections 141, 480, 481, 490, 493, 2736, 2761, and-2762, and 2765,
- Business and Professions Code; Sections 290 and 11160, Penal Code.

Section 1444.5. Disciplinary Guidelines,

In reaching a decision on a disciplinary action under the_administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
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seq.), the board shall consider the disciplinary guidelines entitled: "Recommended
Guidelines for Disciplinary Orders and Conditions of Probation” (10/02), which are -
hereby incorporated by reference. Deviation from these gundeiines and orders, including
the standard terms of probation, is appropriate where the board, in its sole discretion,

~ determines that the facts of the particular case warrant such a deviation -for example:
the presence of miﬂgatmg factors; the age of the case; evidentiary problems,

Notwithstanding the disciplinary guidelines, any proposed decision issued in
accordance with the procedures set forth in Chapter 5 (commencing with section 11500)
- of Part 1 of Division 3 of Title 2 of the Government Code that contains any finding of fact
that the licensee engaged in any acts of sexual contact, as defined in subdivision (c) of
Section 729 of the Business and Professions Code, with & patient, or has committed an
act or been convicted of a sex offense as defined in Section 44010 of the Education
Code, shall contain an order revoking the license. The proposed decision shall not.
contain an order staying the revocation of the license.

Note: Authority cited: Section 2715, Business and Professions Code; and Section
11400.20, Government Code. Reference: Sections 726, 729, 2750, 2759, 2761 and
2762, Business and Professions Code; Section 44010, Educatlon Code; and Section -
11425.50, Government Code : .

- Section 1445 Crlterla for Rehabllltation

(a) Denlal ofa hcense or certificate.

- {ad) When -considering the denial of aﬂcense or certificate under Section 480 of the

“code_on the ground that the applicant was has been convicted of a crime, the board-r
evaluating shall consider whether the applicant has made a showing of rehablhtatlon of
the-applisant-and-histherprosent-eligibility-for-aticense if the applicant completed the
criminal sentence at Issue without a violation of parole or probation, In making this
d_termrnation the board shai!wm consider the followmg criterta:

' (+A) The nature and sevexity gravity of the ast{s}-er crlme(s) Hndemens*de;aﬂen&s
greunds-for-denlalk -

(2B) Evidenee-ol-any-ael(s)-committed-subseguentio-the-act{s)-orcme(s)-under
consideration-as-grounds-for-denial-which-alse-could-be-considered-as-greunds-for
“denial-under-Section-480-ofthe-cede:The reason for granting probatlon and the length
of the applicable parole or probation perlod(s).
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(8C) The time-that-has-elapsed-since-commission-of-the-ack(s)-or-crime(s)-referred-to-in
- subdivision-{H-or-(@)extent to which the applicable parole or probation petiod was
shortened or lengthened, and the reason(s) the period was mod]ﬁed.

(4D) The ex{enﬁe-wh&eh%&aeaheam—ha&eempked—wﬁh—aﬁwerms or conditions of

parole; or probation;+estitution-or-any-othersanctions-lawiully-imposed-against-the
. aﬁﬁheam and the extent to which thev bear on the applicant’s rehablhtatlon

(BE) Evtelenee—i#amy-eﬁeha@#aﬂen—wbmaﬁed—by%he—appke&ntThe extent to which the

terms or conditions of parole or Drobat:on were modified, and the reason(s). for
»modiﬁcgﬂon

- (bg) If the applicant has not completed the criminal sentence at issue without a violation
of parole or probation, the board determines that the applicant did not make the
showing of rehabilitation based on the criteria in subdivision (a). the denial Is based on
professional mfsconduct or the denial |s based on one or more of the grounds speclfied
in Sections 2761 or 2762 of the code, -subdivision-{a)-ls-inapplicablefor-considering
 the-genlal-of-a-lisense-upder-Section-480,-eiWhen-consideringthe-suspension-ot
revoeation-of a-icense-onthe-grounds-that-areglistered-nurso-has-been-convicted-ota
crime; the-board-in-evalualing-the-rehabilitation-of such-person-and-histher-eligibility-for
a-liesnse-will determinesthat-the-applicant-did-netmake-the-showing-of-rehabllitation .
base%a#h&epneﬂa—msubw&en—(a% the board shall agg_y_eens&de# the following
criteria Jn evaluatlnq an armlicant ) rehablhtatuon#he»beard-sha#fmd—thauheappheam

0BT d«ﬁﬂds—thaﬁhe-appi}@aﬂm habmta:teel

(#A) The nNature and sevemy aravity of the act(s), professional miscondugt; or
offensecrime(s) under consideration as grounds for denial.

| 2B) Total criminal-recertiEvidence of any act(s}, professional misconduct, or cr]hwe(s)

committed §ubseguent to the act(s), professional mlscondgct, or crime(s) under
conmderaﬂon as grounds for denial underSestion-480-of the-code.

(8C) The time that has elapsed since commission of the act(s professional
' masconguc , OF eﬁensecnme( s).referred to in subdlvisions (4A) and (2_1

(4D) Whether the applicant isenses has complied W|th any terms of paro!e, probation,
restitution or any other sanchons lawfully |mposed against the applicant ieensee.
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(BE} The criteria In subdivislons {a)(1)(A) ~through (8E), as ap_onoable #—epe#eeleie-
ewdeneee#expeegem%#preeee&ngepumueeﬁe%eeﬂee%@%he%ne#@ede

6_) Evrdence if any. of rehabllrtatlon submitted by the a leroan
(9] Susp_ensron or revocatron of a lrcense or certificate.

(eﬂ When considering the suspension or revocatron of a lioense or oertrﬂoate on the
ground_that the licensee or certificate holder under the Nursing Practice Act (Chapter 6
of Division 2 of *the code) has been convicted of a crime, the board shall consider =~
- whether the Iloensee made a showrnq of rehabllrtetion if the licensee completed the
criminal sentence at i issue wr’thout a violation of oaroie or probatron ln makinq this
determinatron the board shali consider the fol!owmcr crlterla _

(:I~A) The nature and oravrtv of the onme(s)

| {2B) The reason for granting probatron and the Ienoth(s) of the aoplloable oarole or
mobatron oerrod(s) : _

(8C ) The extent to which the agglroghle parole or probetron gerlog was shortened or
engthened, and the reasgn(s) the gerlod was modiﬂed S

14D) The terms or condrrlons of oerole or orobaﬁon and the extent to which the\r bear on
the Ircensee or certrflcate holder s rehabrlrtatron |

jéE) The extent to whloh the terms or oondrtlons of oarole or, probation were modified.
- and the reason(s) for the modrfrcetron . _

(d2) Ifthe hoensee or certificate holder has not completed the criminal sentence at iSsue
without a violation of oarole or- orobatron the board determines that the I1oensee or
certlﬁcate holder did not make the ehowmq of rehabilltation based on the criteria in
subdivision_(b 1), the' sus ensron or rey cetio‘ is based ong discr Irnar ao‘non as
desorrbed in Section 141 of the code or the susoensron or revocatlon is based on_one
or more of the grounds specmed in Sectlons 2761 ot 2?62 of the code, ¥-subdivision-{o)

mmww%mem%mmmeememmme
rehabilitation-based-on-the-criteria-in-subdivision-{e); the board shall apply the following

- criteria in evaluating a Ilceneee or certificate holder's rehabilitation—The board-shall-find
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that—the—per:sen%rehabihtated :

' HA ) The nature and grawty of the acts(s), dismgllna[y actaon(s), or crlme(s)
| (2B) The total cnminal record

(8C) The time that has etapsed smce commlssion of the act(s), d:scmlmarv actlon(s) or

: l'ImE!S}

14D) Whether the i:censee or cemficate hoider has complled with anv terms of garote,
grobatlon, res‘ututton, or any: other sanctiogs iawfutly imgosed aggnst such QGI‘SOI’]

_ iéE) The cnter:a in subdrwsions (eb)(1)(A) -throuqh (5[-3) as apphcable

(6F) If aogticable, ewdence of dlsmtgsal Droceedlnqs pursuant to Sectfon 1 203 4 of the

Eenal Qode

IZG Ewdence |f anv. of rehablntatlon submltted J;mthe Iicensee or certlflcate ho!der _

Note: Authorlty cited Secttons 481 482, and 2715, Business and Profess:ons Code
Reference; Sectfons 141, 480 481 48&482 2736 2761 and 2762, Busmess and
F’rotessmns Code '
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