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AGENDA

THIS MEETING WILL IMMEDIATELY FOLLOW THE CONCLUSION OF
THE EDUCATION/LICENSING COMMITTEE MEETING

Thursday, March 12, 2020

8.0  Call to Order/Roll Call/Establishment of a Quorum/Approval of Minutes

8.0.1 Review and Vote on Whether to Approve Previous Meeting Minutes:
» January 09, 2020

8.1  Discussion of Bills of Interest to the Board of Registered Nursing (Board) and Possible Vote to
Recommend that the Board Adopt or Modify Positions on Bills Introduced during the 2019-
2020 Legislative Session, Including But Not Limited To The Following Bills:

AB 329 (Rodriguez) Hospitals: assaults and batteries

AB 362 (Eggman) Controlled substances: overdose prevention program

AB 613 (Low) Professions and vocations: regulatory fees

AB 732 (Bonta) County jails: pregnant inmates

AB 890 (Wood) Nurse practitioners

AB 1145 (Cristina Garcia) Child abuse: reportable conduct

AB 1544 (Gipson/Gloria) Community Paramedicine or Triage to Alternate
Destination Act

AB 1616 (Low) Department of Consumer Affairs: boards: expunged convictions
AB 1759 (Salas) Health care workers: rural and underserved areas

AB 1909 (Gonzalez) Healing arts licensees: virginity examinations or tests

AB 1917 (Ting) Budget Act of 2020

AB 1928 (Kiley/Melendez) Employment standards: independent contractors and
employees

AB 1998 (Low) Dental Practice Act: unprofessional conduct: patient of record
AB 2028 (Aguiar-Curry) State agencies: meetings

AB 2185 (Patterson/Gallagher) Professions and vocations: applicants licensed in
other states: reciprocity

AB 2549 (Salas) Department of Consumer Affairs: temporary licenses

YV VVV VVVVYV VVVVVVY



8.2

8.3

AB 2704 (Ting) Healing Arts: licenses: data collection

AB 3016 (Dahle) Board of Registered Nursing: online license verification

AB 3244 (Flora) Nursing, vocational nursing, and psychiatric technicians: schools:
examination fraud

SB 3 (Allen/Glazer) Office of Higher Education Coordination, Accountability, and
performance

SB 808 (Mitchell) Budget Act of 2020

SB 878 (Jones) Department of Consumer Affairs Licensing: applications: wait times
SB 1053 (Moorlach) Licensed registered nurses and licensed vocational nurses: Nurse
Licensure Compact

SB 1237 (Dodd) Nurse-Midwives: scope of practice

vV VVV V VYV V

Public Comment for Items Not on the Agenda; Items for Future Agendas

Note: The Committee may not discuss or take action on any matter raised during the Public Comment
section that is not included on this agenda, except whether to decide to place the matter on the agenda
of a future meeting. (Government Code, Sections 11125 and 11125.7(a)).

Adjournment

NOTICE:

All times are approximate and subject to change. Items may be taken out of order to maintain a quorum, accommodate a speaker, or for
convenience. The meeting may be canceled without notice. For verification of the meeting, call (916) 574-7600 or access the Board’s
Web Site at http://www.rn.ca.gov. Action may be taken on any item listed on this agenda, including information only items. Board
members who are not members of this committee may attend meetings as observers only, and may not participate or vote.

Public comments will be taken on agenda items at the time the item is heard. Total time allocated for public comment may be limited.

The meeting is accessible to the physically disabled. A person who needs a disability-related accommodation or modification in order
to participate in the meeting may make a request by contacting the Administration Unit at (916) 574-7600 or email
webmasterbrn@dca.ca.gov or send a written request to the Board of Registered Nursing Office at 1747 North Market Blvd., Suite
150, Sacramento, CA 95834. (Hearing impaired: California Relay Service: TDD phone # (800) 326-2297.) Providing your request at
least five (5) business days before the meeting will help to ensure the availability of the requested accommodation.




BOARD OF REGISTERED NURSING DRAFT
LEGISLATIVE COMMITTEE

MEETING MINUTES

DATE: January 09, 2019
START TIME: 10:08 a.m.
MAIN LOCATION: Holiday Inn San Jose-Silicon Valley

1350 North 1% Street-Salon H
San Jose, CA 95112
(408) 453-6200

MEMBERS PRESENT: Donna Gerber, Chair
Michael D. Jackson
Imelda Ceja-Butkiewicz

STAFF MEMBERS Ann Salisbury-DCA Legal Attorney
PRESENT: Thelma Harris-Chief of Legislation
8.0 Call to Order/Roll Call/Establishment of a Quorum

Michael D. Jackson called the meeting to order at 10:08 a.m.
Following the conclusion of the Education/Licensing Committee.
Quorum Established.

NOT PRESENT: »  Trande Phillips, RN
8.0.1 Minutes

Review and VVote on Whether to Approve Previous Meeting’s Minutes:
»  October 17, 2019

MOTION: Imelda Ceja-Butkiewicz to Approve the Minutes of October 17, 2019

SECOND: Donna Gerber

VOTE: DG: MJ: TP: ICB:
Y Y NOT PRESENT Y

PUBLIC COMMENT: None

8.1 Discussion of Bills of Interest to the Board of Registered Nursing

(Board) and Possible VVote to Recommend that the Board Adopt or
Modify Positions on Bills Introduced during the 2019-2020 Legislative
Session:

> AB 8  (Chu) Pupil health: mental health professionals
> AB 62 (Fong) State government: Fi$Cal: transparency
> AB 63 (Fong) State government



AB 193 (Patterson) Professions and vocations

AB 251 (Patterson) Personal income taxes: credit: family
caregiver

AB 312 (Cooley) State government: administrative

regulations: review

AB 329 (Rodriguez) Hospitals: assaults and batteries

AB 358 (Low) Sexual assault: medical examination

AB 362 (Eggman) Controlled substances: overdose

prevention program

AB 389 (Arambula) Substance use disorder treatment:

peer navigators

AB 535 (Brough) Personal income taxes: credit:

professional license fees

AB 544 (Kiley) Professions and vocations: inactive license

feesand accrued and unpaid renewal fees

AB 613 (Low) Professions and vocations: regulatory fees

AB 732 (Bonta) County jails: pregnant inmates

AB 768 (Brough) Professions and vocations

AB 822 (Irwin) Phlebotomy

AB 862 Professions and vocations: license revocation and

suspension: student loan default.

AB 890 (Wood) Nurse practitioners

AB 1145 (Cristina Garcia) Child abuse: reportable conduct

AB 1271 (Diep) Licensing examinations: report

AB 1364 (Blanca Rubio) Nursing: schools and programs:
analysis

AB 1444 (Flora) Physicians and surgeons and registered

nurses: loan repayment grants

AB 1490 (Carrillo) Medical assistants

AB 1544 (Gipson) Community Paramedicine or Triage to

Alternate Destination Act

AB 1592 (Bonta) Athletic trainer

AB 1676 (Maienschein) Health care: mental health

SB 207 (Hurtado) Medi-Cal: asthma preventive services

SB 567 (Caballero) Workers compensation: hospital
workers

SB 700 (Roth) Business and professions: noncompliance

with support orders and tax delinquencies

YV VVVY VV V¥V VVVVY VYVVVVYVY VY YV VY VVV V VYV

BACKGROUND: Bills of interest for the 2019-2020 legislative session are listed on the
attached tables.

Bold denotes a new bill for Committee or Board consideration, is one
that has been amended since the last Committee or Board meeting, or is
one about which the Board has taken a position and may wish to discuss
further and restate or modify its position.



MOTION:
SECOND:
VOTE:

PUBLIC COMMENT:

AB 890
MOTION:
SECOND:
VOTE:

PUBLIC COMMENT:

SB 700

MOTION:
SECOND:
VOTE:

PUBLIC COMMENT:

8.2

PUBLIC COMMENT:

8.3

Submitted by:

Approved by:

An analysis of and the bill text for these bills are included for further
review.

Imelda Ceja-Butkiewicz- Adopt an Oppose unless Amended position
Donna Gerber
DG: MJ: TP: ICB:

Y Y
None

NOT PRESENT Y

(Wood) Nurse practitioners: scope of practice: unsupervised practice
Donna Gerber- To recommend o change to the current language
Imelda Ceja-Butkiewicz

DG: MJ: TP: ICB:

Y Y NOT PRESENT Y
BJ Bartleson-California Hospital Association

(Roth) Business and professions: noncompliance with support orders
and tax delinquencies

Donna Gerber- Adopt a Watch Position

Imelda Ceja-Butkiewicz

DG: MJ: TP: ICB:

Y Y NOT PRESENT Y
BJ Bartleson-California Hospital Association

Public Comment for Items Not on the Agenda; Items for Future
Agendas

NOTE: The Committee may not discuss or take action on any matter
raised during the Public Comment section that is not included on this
agenda, except whether to decide to place the matter on the agenda of
a future meeting. (Government Code, Sections 11125 and
11125.7(a)).

Saskia Kim-SEIU -See Attached letters

Adjournment
» Adjournment at 10:20 a.m.
Signature: Date:

Signature: Date:
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California National OAKLAND SACRAMENTO
i i Nurses | . Nurses 155 Grand Avenue Government Relations

® e deE : ite 10 980 9th Street
Association United U _ ree
Oakland CA 94612 Suite 700
A Voice for Nurses. A Vision for Health Care. phone: 800-504-7859  Sacramento CA 95814
fax: 510-663-1625 phone: 916-446-5019

fax: 916-446-3880

January 9, 2020

Michael Deangelo Jackson, MSN, RN, CEN, MICN, President
California Board of Registered Nursing

P.O. Box 944210

Sacramento, CA 94244

RE: Board of Vocational Nursing and Psychiatric Technicians’ Planned Efforts to Expand:
(1) Scope of Practice of Psychiatric Technicians Regarding Invasive Mechanical Ventilation
Care and (2) Scope of Practice of Licensed Vocational Nurses to Include Intravenous
Medication Administration

Dear Mr. Jackson and Board Members;

The California Nurses Association/National Nurses United (CNA), representing more than
100,000 California registered nurses, respectfully submits the following comments regarding
efforts by the Board of Vocational Nursing and Psychiatric Technicians (BVNPT) to sponsor
legislation to expand the scope of practice of Licensed Psychiatric Technicians (PTs) and
Licensed Vocational Nurses (LVNs). As explained in more detail below, CNA believes the
proposal would impact registered nurses and threaten the health and safety of health care
consumers and the practice of LVNs. As a result, CNA respectfully requests the Board of
Registered Nursing (BRN) oppose any statutory change as described below.

BVNPT Proposal. The BVNPT has indicated that it plans to sponsor legislation during the 2020
session and has put forward draft proposals for public comment. These proposals would impact
registered nurses by expanding the scope of practice of PTs to include care of the patient on
invasive mechanical ventilation in all healthcare settings. This proposal would allow PTs to
practice outside of their existing settings. Additionally, the BVNPT may, once again, be
attempting to expand the scope of practice of LVNs to include the administration of intravenous

medications.

CNA testified in opposition to these proposals at the BVNPT’s November 22, 2019 board
meeting and submitted written comments on December 20, 2019. These written comments are
included here as Attachment 1, and BVNPT’s draft proposals are included as Attachment 1 to
our December 20" letter.

Respiratory Care Board Opposes the BVNPT Proposal. The encroachment of PTs on the scope
of LVN practice and the administration of intravenous medication by LVNs pose a threat to

1
www.calnurses.org



patient safety that warrants, at the very least, the immediate involvement of the BRN through a
letter of opposition to the BVNPT. It is important to note that the BRN would not be alone in
such an action. The Respiratory Care Board (RCB) voted unanimously at its November 1, 2019
board meeting, to oppose the draft legislative language that would permit the expanded use of
PTs in the care of patients requiring invasive mechanical ventilation and has instructed their
executive officer to keep them apprised of legislative language developments.

BRN Has Acted in this Area in the Past. The BRN has previously engaged in the process of
defining the relationship between psychiatric technicians and registered nurses in state mental
hospitals and publicly opposed the adoption of regulations by the BVNPT that would have had
registered nurses delegate the administration of intravenous medication to LVNs.! As such, it is
within the purview and past practices of the BRN to engage on issues related to patient safety
including safe RN supervision, delegation, and assignment of nursing activities. As noted above,
the BVNPT has made the drafi proposals public for the purpose of receiving comments, and we
have found that early engagement in the pre-rulemaking process as well as the legislative
planning process reaps significant benefits. In both processes, positions can be stated that allow
the agency, sponsor, or authors of legislation to assess support or opposition as they decide
whether and how to move forward.

BVNPT’s Proposal Expanding PTs” Scope of Practice. The BVNPT has, historically, viewed the
scopes of practice and training of LVNs and PTs differently:

.. . the U.S. Department of Health, Education and Welfare (HEW) [asked] the Board of
Vocational Nurse and Psychiatric Technician Examiners in 1977 whether the board,
which licenses both licensed vocational nurses and psychiatric technicians, considers
them equivalent in their training. The board replied that they were not equivalent
because licensed vocational nurses take considerably more nursing courses than do
psychiatric technicians.?

CNA's attached comments to the BVNPT contain more extensive arguments regarding the
BVNPT’s proposal regarding PTs.> We plan to vigorously oppose the unsafe encroachment of
PTs on the practice of LVNs. PTs are dependent practitioners who practice under their own
license and are responsible to the director of the service where their duties are performed.*
Directors may be physicians, psychiatrist, psychologist, rehabilitation therapist, social workers,
RN or other professional personnel.”> However, in health facilities that provide primarily

! See Attachment 2.

2 Robert D. Anderson, Attorney at Law, Legal Boundaries of California Nursing Practice, 1 Edition, 1978 at 21.
3 See Attachment 1 at 6-12.

4 Business and Professions Code §4502.

5 Business and Professions Code §4502.



nursing care for patients with mental illness or developmental disabilities, nursing care is
supervised by a registered nurse.®

As noted above, the BRN has been concerned in the past that in state mental hospitals PTs had
been placed into supervisory roles that constituted the unlicensed practice of registered nursing.’
Although the Attorney General Opinion concluded that PTs, under appropriate circumstances,
may supervise RNs who are performing activities of daily living (ADLSs) and habilitative nursing
activities which a PT may also legally perform, it is important to note that the AG stated
definitively that PTs could not supervise a medical-unit within the state mental hospitals:

In so concluding, we of course are in no way holding that a psychiatric technician may
act as a supervisor of a medical-unit, where intensive nursing service is required. And it
is our understanding that psychiatric technicians have never been so utilized, but that
registered nurses are properly assigned such supervisory roles.®

The author of an earlier legal opinion, shared with the BRN indicating that PTs supervising RNs
in state mental hospitals constituted the unlicensed practice of nursing, later opined that the
“poorly reasoned [AG] opinion was written...solely to legitimize the State of California’s mental
hospital staffing problem.” Nonetheless, a distinction was made in the AG opinion between the
limited legal authority of PTs to supervise RNs providing ADLs and habilitative care to
emotionally and developmentally disabled residents on non-medical units as distinct from
medical units where intensive nursing service were provided to patients under supervision
exclusively by registered nurses. '

CNA has noted that the BVNPT has, in the past, sought parity between LVNs and PTs with
respect to discipline, reporting, and denial/suspension/revocation of license for discipline by
other healing arts board or by other states.!! However, scope of practice authority has been
legislated separately for the two professions.'? PTs are not licensed nurses and, as noted above

® E.g., acute care, skilled nursing, and intermediate care; 22 CCR §70211(b), 22 CCR §72327, 22 CCR §73319 (b)(c).
Note: LVNs can supervise nursing care in Intermediate Care Facilities with RN consultation.

7 See Attachment 3 at 2.

8 See Attachment 3: CV 78/63, April 18, 1979 at 21.

9 Robert D. Anderson, Attorney at Law, Legal Boundaries of California Nursing Practice, 2" Edition, 1981 at 28.

10 A distinction was made between the routine/habilitative care of the emotionally or developmentally disabled in
state mental hospitals and the care in medical units of state mental hospitals where patients were there primarily

for intensive nursing services.

11 For example, Stats. 2003, Ch. 640, Sec. 11 and Sec. 18.5 (Suspension or revocation of license), Stats. 2011, Ch.
338, Sec.9 and Sec. 20 (Reporting requirements), Stats. 1992, Ch. 1289 Sec.23 and Sec. 38 (Denial or suspension of
license for discipline by other healing arts boards or other states).

12 F g, authority for tuberculin skin (TB) testing by LVNs was added by Stats. 1974 Ch. 837 but authority for PT TB
skin testing was added much later, by Stats. 1997, Ch. 720, Sec. 3. Although the certification of PTs was passed in



by the BVNPT itself, the training of LVNs differs from that of PTs. In 1998, the Legislature
passed and the Governor signed legislation prohibiting the use of the title “nurse” by any
individuals except RNs or LVNs."® The exclusive use of the title “nurse” by RNs and LVNs was
supported by the BVNPT. !4

PTs may be interchangeable with LVNSs, but only in very specific circumstances. For example,
when care is provided in supplemental service psychiatric units of a general acute care hospital:

The licensed nurse-to-patient ratio in a psychiatric unit shall be 1:6 or fewer at all times.
For purposes of psychiatric units only, “licensed nurses” also includes psychiatric
technicians in addition to licensed vocational nurses and registered nurses. Licensed
vocational nurses, psychiatric technicians, or a combination of both, shall not exceed 50
percent of the licensed nurses on the unit. '

Also, the California Department of Public Health (CDPH) has a policy concerning the
interchangeability of LVNs and PTs in some programs in skilled nursing facilities:

Facilities shall not be cited under F-354, 42 CFR Section 483.30(a) when utilizing
licensed psychiatric technicians (LPTs) for licensed nursing staff when providing 24-
hour services to the developmentally disabled or mentally disordered in skilled
nursing facilities with special treatment programs or distinct parts of state hospitals.
LPTs who have graduated from an accredited school shall be considered to LVNs.'®

The common thread in these exceptions is that LVNs and PTs can be utilized interchangeably in
specific settings for care of developmentally disabled or mentally disordered patients. In effect,
only when considering the care of patients in hospital psychiatric units or care of patients in
skilled nursing facilities with developmental or mental disabilities programs can PTs be used in
the place of LVNs. The scope of practice of PTs is to “[implement] procedures and techniques
that involve understanding of cause and effect and that are used in the care, treatment, and

1959 and the licensing in 1968, the authority for TB skin testing was not added to PT scope of practice in 1974
when LVNs were authorized to perform the testing.

13 Stats. 1998 Ch. 1013 §1. (Business and Professions Code §680(a)).

14 See AB 1439 (Granlund) 1998, Analysis for Senate Committee on Business and Professions, Date of Hearing
6/11/98.

1522 CCR §70217(a)(13). Emphasis added.

16 Robert D. Anderson, Legal Boundaries of California Nursing Practice, 3 Edition, 2016, at 113 (emphasis added);
42 CFR § 483.30 Nursing services. The facility must have sufficient nursing staff to provide nursing and related
services to attain or maintain the highest practicable physical, mental, and psychosocial well-being of each
resident, as determined by resident assessments and individual plans of care. (a) Sufficient staff. (1) The facility
must provide services by sufficient numbers of each of the following types of personnel on a 24-hour basis to
provide nursing care to all residents in accordance with resident care plans: (i) Except when waived under
paragraph (c) of this section, licensed nurses; and (ii) Other nursing personnel.



rehabilitation of mentally ill or emotional disturbed persons, or persons with intellectual
disabilities...”!” However, we are unaware of any circumstances in which current statutes or
regulations allow for the substitution of PTs for LVNs where the care that is being provided is
not specifically related to the nursing care needs of developmentally or mentally disabled
patients.

Nursing care may be performed by other licensed and unlicensed providers including PTs,
physician assistants, medical assistants, emergency medical technician, nurse aides, certified
nurse assistants and Home Health aides.!® However, only RNs and LVNs are recognized as
nurses. The BVNPT is attempting to blur the differences between LVNs and PTs with respect to
the application of manual technical skills in the provision of nursing care of patients on invasive
mechanical ventilation. LVNs are already authorized to apply manual and technical skills in the
care of patients on mechanical ventilation and they have been doing so for decades.!® As such,
our opposition to this proposed legislation does not impact the current scope of practice of
LVNs.

BVNPT’s Draft Proposal Allowing LVNs to Administer [ntravenous Medication. With respect
to our opposition to expanding the scope of LVN practice to include the administration of
intravenous medication, it is important to note that California is the only state that supports

equivalency licensure for LVNs based only on work experience and a 54-hour course in
pharmacology.?® The BVNPT notifies such applicants that their license will not be recognized in
other states.?! This means that a significant number of California LVNs have been able to gain
licensure without ever having attended a BVNPT approved nursing program.”> CNA recognizes
the important public policy benefits of this method of qualifying for licensure, and we have
supported and will continue to support equivalency licensure. However, in order to protect the
public, it is also important to note that this unique California LVN workforce must have a scope
of practice appropriate to the minimum level of educational attainment required for licensure.
Furthermore, according to the BVNPT, California’s NCLEX-PN pass rate ranked between 471
to 50" out of the 50 states over the last decade.??

In summary, and after you have had the opportunity to review the comments that CNA has
submitted to the BVNPT, we respectfully request that the BRN submit a letter to the BVNPT
opposing statutory change that would: (1) allow PTs to practice outside of their existing settings

17 Bysiness and Professions Code §4502.

18 Robert D. Anderson, Legal Boundaries of California Nursing Practice, 9 Edition, 2016, Chapter 7, at 93-132.

1% See Attachment 3 at 2-4.

20 https://www.bvnpt.ca.gov/applicants/method 3.shtml

21 https://www.bvnpt.ca.gov/applicants/method 3.shtmi

22 5ee Attachment 4 at 5. More than 1,700 applications received by BVNPT by equivalency applicants in 2017 and
2018.

23 See Attachment 5.




by permitting the care of patients on invasive mechanical ventilation by PTs in any setting and
(2) allow the administration of intravenous medication by LVNs. Thank you very much for your
consideration of this request, and please let me know if you have any questions.

Sincerely,

CALIFORNIA NURSES ASSOCIATION/
NATIONAL NURSES UNITED

A

Saskia Kim
Regulatory Policy Specialist

Cc:  Dr. Joseph Morris, PhD, MSN, RN



Attachment 1



u California .F National OAKLAND SACRAMENTO
‘ i ii Nurses I . Nurses 155 Grand Avenue Government Relations

Association United Suite 100 980 9th Street
Oakland CA 94612 Suite 700
A Voice for Nurses. A Vision for Health Care. phone: 800-504-7859  Sacramento CA 95814

fax: 510-663-1625 phone: 916-446-5019
Sfax: 916-446-3880

December 20, 2019

Ms. Tammy Endozo, LVN, President

Board of Vocational Nursing and Psychiatric Technicians
2535 Capitol Oaks Drive, Suite 205

Sacramento, CA 95833

Dear Ms. Endozo and Board Members;

The California Nurses Association/National Nurses United (CNA), representing over 100,000
registered nurses, appreciates the opportunity to give input to the Board of Vocational Nursing
and Psychiatric Technicians (BVNPT) on its proposal related to changes in the scope of practice
of Licensed Vocational Nurses (LVNs) and/or Psychiatric Technicians (PTs) with respect to:

(1) Care of the patient on invasive mechanical ventilation (PTs);
(2) Medication administration (LVNs and PTs); and
(3) Starting and superimposing intravenous fluids (LVNs)

The comments below are based on proposed language which was given to CNA at the December
13,2019 (12/13/19 draft) BVNPT Executive Committee meeting (See Attachment 1). CNA
appreciates the opportunity to express our concerns where—we believe—the proposed language
threatens the health and safety of health care consumers and the practice of LVNS.

As you know, the Respiratory Care Board and Board of Vocational Nursing and Psychiatric
Technicians Joint Statement (Joint Statement), as updated in July 2019, was amended to remove
“home care locations™ in response to numerous comments received from stakeholders (See
Attachment 2). The two boards then agreed to use the regulatory and/or legislative process to
address the needs of patients in the home setting at a later date. Yet, here, the BVNPT is using
the legislative process to go well beyond the home setting. Instead, the draft language would
expand the LVN scope of practice and would authorize PTs to encroach on the practice of LVNG.
In addition, the proposed language would make scope of practice changes that go well beyond
care of the patient on mechanical ventilation (e.g., parenteral medication administration and
“Intravenous Therapy”). For all the reasons stated below, CNA opposes the draft language.

www.calnurses.org
[ R



o Draft Language Would Usurp the Legislature’s Role in Authorizing Scope of Practice
Changes for LVNs and PTs

The draft language would allow for unlimited scope of practice expansion and enhancement
through specialized Board-approved continuing education courses. Specifically, the language
would provide that an LVN and PT could have their license modified by successfully completing
specialized CE courses including but not limited to intravenous therapy, blood withdrawal,
intravenous therapy with blood withdrawal, or mechanical ventilator care.! In effect, this
language would allow the Board to add additional “enhancements” to this list in the future, thus
allowing the Board, and not the Legislature, to determine the scope of practice for LVNs and
PTs,

It is well settled that the authority for determining licensed scope of practice remains with the
Legislature. On this point, the California Health Care Foundation has noted, “In California, as in
most states, the state legislature makes SOP [scope of practice] laws, and major modifications to
those statutes. SOP laws, once enacted come under the administrative authority of one of the
following: the Department of Public Health (CDPH); the Emergency Medical Services Authority
(EMSA); or the boards, bureaus, and committees housed in the Department of Consumer
Affairs.”?

The draft language threatens the health and safety of health care consumers by usurping the
Legislature’s prerogative to determine the appropriate scope of practice for healing arts
licensees. The unidentified and unlimited future “enhancements™ to scope of practice for LVNs
and PTs—based solely on approval of the licensing board—is the rightful authority of the
Legislature, not the BVNPT.

LICENSED VOCATIONAL NURSES

e The Joint Statements Contradict BVNPT’s Prior Scope of Practice Decisions for LVNs

While the Joint Statements limit what LVNs can do with respect to adjustment of mechanical
ventilators for stable patients, the BVNPT’s prior scope of practice decisions and representations
to the Legislature were not as limiting. In fact, those decisions and representations stated that
LVNs could make ventilator adjustments. For example, the BVNPT’s Sunset Review Report,
presented to the Joint Legislative Sunset Review Committee in October 1996, contained a

1See Attachment 1, Sections 2859.1, 4502.4.
2 california HealthCare Foundation, Scope of Practice Laws in Health Care: Exploring New Approaches for

California.



summary of decision made by the Board about the scope of practice of LVNSs that permits LVNs
to make ventilator adjustments for stable patients.® The summary stated, in relevant part:

“LVN Adjustment of Ventilator Settings: Effective Date: March 22, 1996

In rendering this decision, the Board acted to permit LVNs to manipulate
mechanical ventilator settings, including positive pressure ventilators,
pressure-cycled ventilators, and volume-cycled ventilators, for clients who
are ventilator dependent and whose medical condition is stable or chronic
only under specific conditions. In pediatric and fragile populations, the
Board concluded that the stability of the client’s condition must be
determined by the supervising physician. Within the basic preparation of
LVNs, theory instruction and clinical practice relative to the anatomy and
physiology of the respiratory system, respiratory disease processes,
treatments, and mechanical ventilation are required curricular content.
Therefore, the Board concluded that, under specific conditions, LVNs
possess the knowledge, skills, and abilities necessary to safely and
competently adjust ventilator setting for the client.”

As an integral part of invasive mechanical ventilation patient care, the BVNPT also stated in the
1996 summary to the Joint Legislative Sunset Review Committee that LVNs could perform
endotracheal suctioning and reinsertion of tracheostomy tubes:

“LVN Performance of Deep Endotracheal Suctioning: Effective Date:
September 16, 1994

The Board determined that LVNs can perform deep endotracheal suctioning
under specific conditions.’”

“LVN Reinsertion of One-Piece Tracheostomy Tubes: Effective Date:
September 16, 1994

The Board determined that LVNs can insert one-piece or outer cannulas of
two-piece tracheostomy tubes only under specific conditions.’

Moreover, stakeholders have relied on the BVNPT’s decisions. Licensed Home Health Agencies
employ LVNs to provide home care to patients under the direction of a home health RN. Even

3 Robert D. Anderson, Legal Boundaries of California Nursing Practice, 5*" Edition, 1997, at 63. Although all
subsequent editions through to the 9t Edition (2016) contain the same summary language, we have referenced
the contemporaneous edition since it includes the fact that this information was presented by the BVNPT to the
Legislature during Joint Legislative Sunset Review.

4 Anderson, supra note 3, at 63. (Emphasis in the original)

5 /d., at 65. (Emphasis in the original) '

§ jd. (Emphasis in the original)



without statutory change, LVNs can provide skilled nursing care applying their manual and
technical skills for patients on home invasive mechanical ventilation when under the direction of
a registered nurse.” A 2004 response by the California Association for Health Services at Home
(CAHSAH) to a member inquiring about LVN Scope of Practice in the home setting stated that
LVNs cannot regulate respirators and “only under specific condition can they adjust
respirators.”® This suggests that LVNSs, as employees of licensed home health agencies, have
had some responsibility for mechanical ventilator (respirators) adjustment in the home setting,
authorized by the BVNPT, for at least fourteen years.

e LVNs Should be Able, With Competency Validation, to Apply Manual and Technical
Skills to Make Adjustments to Home Mechanical Ventilators in Order to Provide
Skilled Nursing Care to Stable Patients

RNs and LVNs must have at least one year of prior professional nursing experience before
working for a licensed home health agency and before providing skilled nursing services in the
home setting.” The regulations for licensed home health agencies state that the only licensed
health care providers who can provide skilled nursing services are RNs and LVNs.'® Neither
respiratory care practitioners nor psychiatric technicians are included in the definitions of
licensed professionals who provide skilled nursing care in the home health setting. "’

Since respiratory care practitioners are not authorized to provide skilled nursing care services
ordered by a physician to patients under the care of licensed home care agencies, we suspect that
some level of mechanical ventilator care must already be provided by LVNs under the direction
of RNs in that setting. For all the above reasons, we believe that LVNs should be able, with
competency validation, to apply manual and technical skills and make the adjustments to home
mechanical ventilators, necessary to provide skilled nursing care to stable patients on home
invasive mechanical ventilation. Additionally, home mechanical ventilator care (operation and
maintenance) could be at least equivalent to that of the unlicensed personnel approved by the
RCB, but provided under the direction of a qualified home health RN."?

7 California Health Care Foundation, California Health Care Almanac, California Nurses: Taking the Pulse, March
2014 at 27.

8 See Attachment 3, California Association for Health Services at Home, Subject: LVN and Intravenous Therapy and
Scope of Practice, 9/13/2004 at 2. Note: The stated source for LVN adjusting respirators under specific conditions
is the BVNPT. (Emphasis added)

922 CCR § 74707 (c)(d).

1022 CCR § 74707.

1122 CCR Div.5, Ch. 6, Article | Definitions, §§ 74600-74657.

2 5ee, 16 CCR § 1399.360, Unlicensed Personnel Services; Home Care.
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¢ The Licensed Practice of Respiratory Care Does Not Limit the Practice of Other
Licensed Healthcare Providers

The licensed practice of respiratory care is not an exclusive scope of practice. The Legislature
specified it intended for there to be overlapping functions between respiratory care practitioners
and other licensed health care personnel including, but not limited to, registered nurses:

(b) It is the intent of the Legislature in this chapter to provide clear legal
authority for functions and procedures which have common acceptance and
usage. It is the intent also to recognize the existence of overlapping
Jfunctions between physicians and surgeons, registered nurse s, physical
therapists, respiratory care practitioners, and other licensed health care
personnel, and to permit additional sharing of functions within organized
health care systems. The organized health care systems include, but are not
limited to, health facilities licensed pursuant to Chapter 2 (commencing
with Section 1250) of Division 2 of the Health and Safety Code, clinics,
home health agencies, physicians’ offices, and public or community health
services. '

In effect, the door of overlapping practice swings both ways requiring, for example, only RN
licensure, training and competency to provide safe respiratory care to patients on invasive
mechanical ventilation and mechanical ventilator operation. RN standardized procedures in
organized health systems allow for RN practice overlapping that of physicians and surgeons. For
example, under standardized procedures, RNs with training and competency validation, intubate
neonates in the delivery room. This is a skill requiring substantial knowledge and technical
ability and is a skill shared with licensed physicians and surgeons as well as with licensed
respiratory care practitioners. It is noteworthy that LVNS, as “other licensed health care
personnel” above, are not excluded from functions that overlap those of respiratory care
practitioners, despite the concession made by the BVNPT in the Joint Statements.

The distinction between the practice of LVNs and that of RN is that the practice of the RN
requires a substantial amount of scientific knowledge or technical skill whereas the practice of
LVNs is defined as those services requiring technical, manual skills acquired by means of a
course in an approved school of vocational nursing, or its equivalent, practiced under the
direction of a licensed physician, or an RN.'* As we noted previously, LVNs can and do apply
manual and technical skills in the care of patients on invasive mechanical ventilation under the
direction of an RN in numerous licensed healthcare settings and, according to the BVNPT in
1996, it represented to the Legislature that care of the patient on mechanical ventilation and
adjustment of ventilators for stable patients was covered in the LVN curriculum.'?

13 Bysiness and Professions Code Section 3701. (Emphasis added).
14 Bysiness and Professions Code Section 2725(b), 2859. (Emphasis added).
15 Anderson, supra note 3, at 63.



PSYCHIATRIC TECHNICIANS

» BVNPT Proposes the Expansion of the Practice of the Psychiatric Technician to Any
Setting for Any Patient

The draft language would delete all current language in §4502.2 on blood withdrawal from a
patient with a mental illness or developmental disability.'® The proposal would amend in a new
definition of the practice of PTs that would supplement the current scope of practice of PT,
stating:

Practicing as a psychiatric technician within the meaning of this chapter is
the performance of services requiring those technical, manual skills
acquired by means of a course in an approved school for preparation of
psychiatric technicians, or its equivalent, and is responsible to the director
of the service in which their duties are performed. The director may be a
licensed physician, psychiatrist, psychologist, rehabilitation therapist,
social worker, registered nurse, or other professional personnel.’’

This expansive language would supplement existing Business and Professions Code section
450.2 which limits PTs to the care and treatment of mentally ill or emotionally disturbed persons,
or persons with intellectual disabilities.

The proposed supplementary new scope of practice, the deletion of language in §4502.1 that
limits the administration of medication by hypodermic injection to mental health or
developmental disability facilities, and the deletion of the language in §4502.2 that limits the
withdrawal of blood from a patient with a mental illness or disability, represent a massive
expansion of both the setting and the patient population that could be provided care by a PT. In
effect, the PT would be authorized to practice in a manner equivalent to that of the LVN whose
basic training and scope of practice is in care of any patients in any setting under direction of a
physician or registered nurse.'®

CNA does not believe that the basic training of PT's in schools of psychiatric technology
provides an adequate foundation upon which 1o expand the services provided by PTs to settings
other than those that provide care, treatment, and rehabilitation of mentally ill, emotionally

16 See Attachment 1, Section 4502.2,

17 See Attachment 1, Section 4502.2.

18 Business and Professions Code Section 2859. “The practice of vocational nursing within the meaning of this
chapter is the performance of services requiring those technical, manual skills acquired by means of a course in an
approved school of vocational nursing, or its equivalent, practiced under the direction of a licensed physician, or
registered professional nurse, as defined in Section 2725.



disturbed or persons with intellectual abilities much less adding the care of patients receiving
invasive mechanical ventilation in any setting with only additional continuing education.

Furthermore, the draft language would allow the PT’s expanded authority to provide care for
patients under mechanical ventilation to be under the direction of a psychologist, rehabilitation
therapist or a social worker.'® But, none of these practitioners engage in the medical/surgical
practices proposed for the PT by the draft language. None of these practitioners are authorized
or qualified to provide, direct or supervise the medical or medical/surgical nursing care of
patients on invasive mechanical ventilation. In contrast, the LVN provides manual technical care
under the direction of a physician or a registered nurse who has both the training and competency
to provide, direct and supervise the nursing care activities of the LVN or the PT.

e LVNs and PTs Have Different Scopes of Practice Because Their Different Educational
Focus Prepares Them for Different Jobs

Despite the fact that both LVNs and PTs are licensed by the same board, are not independent
practitioners, and apply manual and technical skills in the provision of patient care, the scope of
practice focus of each profession differs in significant ways relevant to the issues being
addressed in the draft language.?’ The differences can be seen, first, in the distribution of hours
of theéory and clinical practice.

As seen in Table 1, below the curriculum for PT prelicensure programs has a specific plan for
theory and clinical practice in mental disorders and developmental disabilities. Only 24 percent
of theory hours and 28 percent of clinical hours are dedicated to “nursing” science.?! LVN
theory and clinical hours are fully dedicated to nursing science that includes medical/surgical
nursing, gerontological nursing, pediatric nursing, and obstetrical nursing.?? Forty-one percent
of the curriculum hours and fifty-seven percent of the clinical hours in psychiatric technology is
focused on mental disorders and developmental disabilities.??

19 See Attachment 1, Sections 4502.2, and 4502.4, referring to the supplemental scope of practice being proposed
at section 4502.2.

2 hitps://www.bvnpt.ca.zov/licensees/psychiatric_technician.shtml,
https://www.bvnpt.ca.gov/licensees/licensed vocational nurses.shtml

2 126/(576-54)= 24% , 270/954 =28%.

2216 CCR §§ 2532, 2533.

23 216/(576-54)= 41%, 540/954 = 57%




Table 1.

Curriculum LVN* Psychiatric Technician®
Hours 1530 (50 Semester 1530 (50 Semester Units)
Units)

Theory 576 576

Nursing Science 576 126

Mental Disorders Not specified 108

Developmental Disabilities Not specified 108

Pharmacology 54 units of 576 54

Clinical 954 954

Nursing Science 954 270

Mental Disorders Not specified 270

Developmental Disabilities Not specified 270

Related Content Not specified 144

Next, this focus is consistent with the BVNPT Occupational Analysis of Psychiatric Technician
Practice, the “unbiased investigation of the Psychiatric Technician profession.” The content
areas for the new Psychiatric Technician Test Plan included the following:

Activities of Daily Living

Basic Nursing Care

Medication

Treatment Plan Development and Implementation
Individual & Group Therapy

Behavioral Management?®

Additionally, the focus on emotional or mental conditions and on developmental disabilities is
consistent with the program descriptions, employment opportunities, and clinical training for PTs
in all 14 approved PT programs in the 13 approved schools that are listed on the BVNPT
website (see Attachment 4).27 Finally, the job description of the Health Workforce Initiative of
the California Community Colleges, the American Association of Psychiatric Technicians the
Bureau of Labor Statistics, and the BVNPT specifically state that PTs work with people who
have emotional or mental conditions or disabilities in state hospitals, psychiatric units in general
hospitals, private psychiatric hospitals, community mental health centers, day treatment centers,
developmental centers, and correctional facilities (see Attachment 5).

2416 CCR § 2532.

2516 CCR § 2586.

% https://www.bvnpt.ca.gov/about us/occupational analysis pt.shtml.

27 https://www.bvnpt.ca.gov/applicants/program/psychiatric_technician programs.shtml.
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Further evidence that the education of PTs prepares them for different care settings than those of
LVNs can be seen in CMS standards for home health agencies. In 2007, CAHSAH issued a
statement, Psych Tech vs. Licensed Vocational Nurse (LVN) (see Attachment 6), stating
definitively that a PT could not be used in place of an LVN in a home health agency since
neither Title 22 nor the Medicare conditions of participation allow for it. They also noted in the
document that “though the scope of practice for a Psych Tech and an LVN is very similar, the
educational and experiential requirements for eligibility of licensure are different.”?®

e Including PTs in the Draft Language is Not Justified Because They Do Not Provide
Skilled Nursing Care

It is our understanding that PTs are included in the draft language because they provide care in
facilities for the developmentally disabled. According to the Department of Health Care
Services, an “Intermediate Care Facility for the Developmentally Disabled” means a health
facility which provides care and support services to developmentally disabled clients whose
primary need is for developmental services and have a recurring but intermittent need for skilled
nursing services (22 CCR §76079 (emphasis added)).?’ The primary emphasis on the need for
developmental service is evident by the extensive licensing requirements of the Developmental
Program Services in §§76305-76339.

CNA asserts that stable ventilator-dependent developmentally disabled patients require
continuous access to skilled nursing care and not intermittent and recurring skilled nursing care
as provided in the Intermediate Care Developmentally Disabled setting. As a result, including
PTs in the draft language is not justified because they are not providing skilled nursing care and
they cannot be substituted for LVNs in skilled nursing, as noted above.

Even if stable ventilator-dependent developmentally disabled patients were to be admitted to
these settings, the Code of Federal Regulations, Subpart I- Conditions of Participation for
Intermediate Care Facilities for Individuals with Intellectual Disabilities (ICF/IID),
§483.460(d)(2) states that the facility must employ or arrange for licensed nursing services
sufficient to care for clients’ health needs including those clients with medical care plans. The
term "licensed nurse" is defined as a registered nurse, a licensed practical nurse, or a licensed
vocational nurse currently licensed by the State in which the facility is located.*”

28 Attachment 6.
2 see, https://www.dhcs.ca.gov/services/medi-cal/Pages/LTCRU.aspx.
30 State Operations Manual, Appendix J- Guidance to Surveyors: Intermediate Care Facilities for Individuals with

Intellectual Disabilities, Appendix J., Guidance § 483.460(c)(3)(ii). { https://www.cms.gov/Regulations-and-

Guidance/Guidance/Manuals/Downloads/somi07ap | intermcare.pdf).




e Draft Language Contradicts Stated Concerns of BVNPT and Respiratory Care Board
Regarding Competency Certification

Notwithstanding our position that PTs lack sufficient theory and clinical practice to provide safe
care for patients on invasive mechanical ventilation, the draft language proposes that competency
certification for PTs could be provided by the PT employer.>! Yet, 16 CCR § 2576.7 Private
Duty Patient Care states that private duty care is contracted directly between the PT and the
patient with mental disorders or developmental disabilities.*? Under those circumstances, the
employer is the patient. CNA does not believe that a patient should be documenting
competencies for licensed services by a licensed healthcare provider.

o Differences in LVN and PT Equivalency Licensing Provides Further Evidence of
Distinctions in Educational Focus

There are differences in the acceptable training courses for military training and practice when
applying for the licensure examination as a PT or as an LVN, thus demonstrating a significant
difference in the training standards of PTs in comparison to those of LVNs. The BVNPT
website summarizes the requirements for licensure based on nursing service in the military:

Summary of Requirements for Licensure as a Psychiatric Technician:
Nursing Service in the Medical Corps of any Branch of the Armed Forces
of the United States. This method requires you to:

1. Completion of an armed forces course involving Neuropsychiatric Nursing
and an armed forces or civilian course from an approved school in the care
of the developmentally disabled client.

2. Completion of at least one year of verified full time paid work experience,
including at least six months in a military clinical facility rendering bedside
care to clients with mental disorders and at least six months in a military or
civilian clinical facility rendering bedside care to clients with
developmental disabilities.*?

Neuropsychiatric disorder is a blanket medical term that encompasses a broad range of medical
conditions that involve both neurology and psychiatry.3* The requirement that military
personnel applying for licensure through military training and service, must have completed a
course involving neuropsychiatric nursing and a course in the case of the developmentally

31 See Attachment 1, Section 4502.5.

32 Bysiness and Professions Code Section 2576.7. (Emphasis added)

33 hitps://www.bvnpt.ca.gov/applicants/summary_pt.shtml, Section B (3) Nursing Service in the Medical Corps of
any Branch of the Armed Forces of the United States. (Emphasis added).

3 hitps://www.nicklauschildrens.org/conditions/neuropsychiatric-disorders; https://www.merriam-
webster.com/dictionary/neuropsychiatry.
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disabled client, mirrors the scope of practice of PTs. LVN licensure by examination, on the
other hand, has different requirements:

Application for Vocational Nurse Licensure by Examination:

Method #4 - Military Applicants: This method requires no less than 12
months of active duty bedside patient care on a hospital ward, completion of
the basic course of instruction in nursing while in the armed forces and
proof that service has been honorable.?

By contrast, the requirements for military personnel applying for licensure as an LVN through
military training and service, requires completion of a basic course of instruction in nursing,
mirroring the scope of practice of LVNs who provide nursing care to all patients in all settings
under specified conditions. This difference in the acceptable training courses for military
training and practice when applying for the licensure examination as a PT or as an LVN,
demonstrates a significant difference in the training standards of PTs in comparison to those of
LVNs.

e LVNs Have Educational Preparation in Diverse Settings and With Diverse Patient
Populations

LVNs perform services applying those technical, manual skills acquired in approved schools of
vocational nursing practiced under the direction of a physician or registered nurse.’® When
directed by a physician and surgeon, an LVN is authorized to administer medication including by
hypodermic injection and, with appropriate instruction and documented competency to the
satisfaction of the board, withdraw blood from a patient and start and superimpose intravenous
fluids. 37 16 CCR §2533 Curriculum Content for LVNs and 16 CCR §2587 for PTs share many
common elements. However, as noted above, the focus of LVNs on nursing practice theory and
clinical practice provides much more time in nursing science than those of approved PT schools.
PT clinical practice requirements is heavily weighted toward care for persons with mental or
emotional illness or intellectual disabilities.

PTs work in general acute care hospitals (GACH) ir psychiatric units under the direction of a
registered nurse who is responsible for all of the nursing care provided in that setting.*® PTs may
also provide private duty patient care to patients with mental disorders or developmental
disabilities under the direction of an RN who directs nursing care, the patient’s physician who

% htips://www.bvipt.ca.gov/applicants/application for vocational nurse licensure by examination.shiml, #4
Military Applicants. (Emphasis added)

36 Business and Professions Code Section 2859.

37 Subcutaneous or intramuscular only.

38 22 CCR §§ 70217(a), 70217(a)(13), 70579(c).
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directs medical care, or be responsible to the director of the service in which the duties are
performed.*

By comparison, LVNs are allowed to work in every patient care unit of a GACH, except for the
Intensive Care Newborn Nursery, providing nursing care to patients, within their scope of
practice.®* Private duty LVN patient care may be performed in any setting, under the direction of
an RN who directs nursing care and/or the patient’s physician who directs medical care.*!

PARENTERAL MEDICATION ADMINISTRATION & “INTRAVENOUS THERAPY?”

e Hypodermic Injection of Medication is an Archaic Term Referring to The
Subcutaneous Administration of Medication

According to Essentials of Nursing Practice, there are three routes for administering medication:
oral routes, topical routes, and parenteral routes. Parenteral routes are defined as follows:

Parenteral Routes. Injection of medication into body tissues and not by the
gastro-intestinal tract.

» Intradermal: Injection into the dermis just under the epidermis.

» Subcutaneous: Injection into tissues just below the dermis of the skin.

» Intramuscular: Injection into a muscle.

» Intravenous: Injection into a vein*?

Under existing law, an LVN is permitted to administer medications by oral routes, topical routes
and parenterally by “hypodermic injection” (i.e., subcutaneously), intradermal injection (e.g. TB
skin tests), and intramuscular injection (e.g., immunizations) when directed by a physician and
surgeon.”* LVNs are not permitted to administer intravenous medication and, pursuant to a 2005
superior court decision, the BVNPT is prohibited from adopting a regulation authorizing LVNs

to administer intravenous medications by §2860.5 of the B&P Code.**

The draft language changes the scope of practice of LVNs and PTs through rulemaking &y
seeking broad statutory authority to enhance scope of practice through continuing education

3916 CCR § 2576.7. The director may be a licensed physician & surgeon, psychiatrist, psychologist, rehabilitation
therapist, social worker, registered nurse, or other professional personnel. The registered nurse, physician or
director of the service must be responsible for direct to the private duty PT regarding the respective nursing and
medical procedures. The direction provided must be available at Ieast by telephone.

4022 CCR §§ 70215(a)(2), 70217(a).

4116 CCR § 2518.7.

42 potter and Perry, Essentials of Nursing Practice, Ninth Edition, Elsevier, 2019, at 387-389.

43 Business and Professions Code Sections 2860.5(a), 2860.7; 16 CCR § 2518.5(b}(2).

44 See Attachment 7, California Nurses Association vs. BVNPT (2005) Sacramento Superior Court Case No.
00AS00900, at 15.
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courses and with the exclusive approval of the BVNPT.*> The BVNPT’s regulations were set
aside by the court in its previous attempt at expanding the scope of practice of LVNSs to
administer intravenous medications.*¢ However, with this new and expanded statutory authority,
the rulemaking process could be utilized to make the changes in LVN scope of practice the
Board sought in 2002 but that were rejected by the superior court in 2005.47

The California superior court decision illustrates the fact that “hypodermic injection,” as it
currently applies to LVNs and, therefore to PTs, does not mean intravenous and must therefore
only refer to the subcutaneous administration of medication. The intradermal, and intramuscular
routes of administration of medication are authorized for TB application and immunizations,
respectively.*® LVNs are also permitted to start and superimpose intravenous fluid solutions of
electrolytes, nutrients, vitamins, blood and blood products under specified conditions and when
directed by a physician and surgeon.*’ PTs do not have the authority to start or superimpose
intravenous fluid solutions.*®

The PT has the authority to administer medications by oral or topical routes used in the care and
treatment of mentally ill or emotionally disturbed persons or persons with intellectual disabilities
when ordered by a licensed physician or psychiatrist.’’ A PT, when working in a mental health
facility or developmental disability facility, may administer medication by “hypodermic
injection” when prescribed by a physician and surgeon. Like LVNs, PTs may administer
intradermal skin tests (e.g. TB skin test) and intramuscular injections (e.g. immunizations) but
only on a patient with a mental illness or developmental disability.*? As noted above, PTs do not
have the authority to administer intravenous medication in any setting or to any patient and,
unlike LVNs, are also not able to start and superimpose intravenous fluids.>

4 gee Attachment 1, Sections 2859.1, 4502.4.

6 See Attachment 7, at 1.

471d., at 8-9.

4 1d., at 8.

4 Business and Professions Code Section 2860.5(c); 16 CCR § 2547(a).
50 Bysiness and Profession Code Sections 2860.5 and 2860.7.

51 Business and Professions Code Sections 4502(a), 4502.1, 4502.3.

52 Business and Professions Code Section 4502.3.

53 Business and Professions Code Section 2860.5(c).
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¢ Subcutaneous, Hypodermic and Intramuscular Routes Could Involve Scope of Practice
Expansion to allow for the Administration of Medication Via A Parenteral Route Below
the Dermis

Hypodermic means beneath the dermis (i.e., the subcutaneous tissue).** The proposed language
amends Business and Professions Code Section 2860.5 to modify the term “hypodermic
injection” by (1) deleting “injection,” so that Section 2860.5 (a) would read:

(a) Administer medications by routes that include but are not limited to:
oral, subcutaneous, hypodermic, and intramuscular routes. ..

Unless the redundant use of hypodermic and subcutaneous is a drafting error, it is not clear why
it remains in the newly proposed language or, if not a redundant use, what route of parenteral
administration it intends to reference. The draft language would grant BVNPT broad authority
over the routes of administration of medication since, when read in conjunction with the
authority sought in Section 2859.1(a) and Section 4502.4(a), the BVNPT could “enhance’ the
scope of practice of LVNs and/or PTs beyond manual and technical skills into areas of
medication administration requiring a substantial amount of scientific knowledge and technical
skill, though continuing education approved by the BVNPT.

Administering medications by hypodermic injection, withdrawal of blood from a patient, and
starting and superimposing intravenous fluids under specified conditions were all practices
determined by the Legislature to be appropriate for the LVN scope of practice.’® For example,
with respect to starting and superimposing intravenous fluids, the Legislature determined the
acceptable conditions (e.g. satisfactory completion of a prescribed course of instruction approved
by the BVNPT), the acceptable environment of care (e.g., organized health systems), and the
method of professional review outside of the BVNPT (e.g., in accordance with written
standardized procedures adopted by the organized health care system as formulated by a
committee which includes representatives of the medical, nursing and administrative staffs) for
the scope enhancements.’’ The draft language would rely only upon the BVNPT’s notion of
appropriate specialized continuing education certification courses to make potentially significant
change in the scope of practice of LVNs and PTs who are not independent practitioners.

54 potter, supra note 45, at 813.

5 The definition of registered nursing is the application of skills that require a substantial amount of scientific
knowledge and technical skill (Business and Professions Code Section 2725(b) and is one of the differences
between the practice of RNs and that of LVNs (Business and Professions Code Section 2859).

%6 Business and Professions Code Section 2860.5.

57 Business and Professions Code Section 2860.5.
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e “Intravenous Therapy” as a Substitute for Starting and Superimposing Intravenous
Fluids

Intravenous means injection into a vein and therapy refers to a treatment.”® As such, the term
Intravenous Therapy is a broad term that includes the intravenous administration of medications,
therapeutic fluids, chemotherapeutic agents, vasoactive medications and other critical medical
therapies that require a substantial amount of scientific knowledge and technical skill.*® The
starting and superimposing of intravenous fluids containing electrolytes, vitamins, blood and
blood products is the subcategory of fluids that an LVN is currently authorized to administer
after fulfilling specific requirements. The use of “Intravenous Therapy” in statute significantly
expands the potential intravenous therapies that could be authorized by the BVNPT for
administration by LVNs especially given the expansive language proposed in new Section
2859.1, as discussed earlier,

CNA’s concern over an overly broad interpretation, now or in the future, by the BVNPT of
“intravenous therapy” is wholly consistent with the Board’s expansive interpretation of
intravenous therapy in the past. For example, the Board sought a new legal opinion by
Department of Consumer Affairs (DCA) legal counsel to submit to the OAL for consideration
after the initial disapproval of the regulations submitted to the Office of Administrative Law.
This opinion stated the following:

“Intravenous” is defined as “situated within, performed within, occurring within, or
administered by entering a vein” Merriam Webster Medical Dictionary. A “fluid” is
defined as “a substance (as a liquid or gas) tending to flow or conform to the outline of its
container; specifically: one in the body of an animal or plant.” [Emphasis in original;
references omitted.] The term “intravenous fluids” in section 2860.5 above is a broad
term that can and does include any fluid that can be administered intravenously, including
fluids of “medications™ (as they are referred to in the comments). If the Legislature had
intended to prevent what the opponents contend are “medicated” intravenous fluids from
being started or superimposed by LVNs pursuant to section 2860(c), it could easily have
so stated by simply inserting the adjective “non-medicated” before “intravenous fluids.”
It did not.®

The arguments made in the DCA opinion were rejected by the court and—after three years of
briefs, hearings, court testimony, and legal costs—the court granted the peremptory writ of

58 potter, supra note 45, at 389; https://medical-dictionary.thefreedictionary.com/intravenous+therapy.

59 https://summitmedicine.net/iv-therapy/, http://www.lemmo.com/cancer-care/intravenous-
therapy/,https://peoplebeatingcancer.org/top-benefits-of-iv-therapy/,htips://www.nursingtimes.net/clinical-
archive/assessment-skills/nt-skills-intravenous-therapy-10-12-2002/.

% Memorandum from Department of Consumer Affairs Legal Office, Authority for Intravenous Therapy Regulatory
Amendments, June 4, 2002, at 4.
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mandamus, requiring the BVNPT to permanently set aside the amended intravenous therapy
regulations. The court completely rejected the misconstruing of intravenous fluids and
medications used to justify the unauthorized expansion of the scope of practice of LVNs.

Finally, while we understand that the BVNPT and Respiratory Care Board were responding to
competency deficiencies in LVN care of patients on invasive mechanical ventilation, it is
important to also note that such patient care errors by licensed practitioners resulting in patient
harm is not limited to LVNs providing respiratory care (See Attachment 8).

Training and competency validation is only one aspect of providing safe patient care. Any
licensed health care provider that fails to follow the standards of practice of their profession
poses a risk to vulnerable patients dependent on their care. When these patient care incidents
occur, it is the responsibility of the licensing board to determine whether the violations of the
scope of practice of the profession, causing patient harm, should result in discipline with practice
remediation or license revocation.

Thank you again for the opportunity to comment. If you have any questions, please do not
hesitate to contact me at skim@calnurses.org or (916) 491-3204. Thank you.

Sincerely,
CALIFORNIA NURSES ASSOCIATION/
NATIONAL NURSES UNITED, AFL- CIO

L

Saskia Kim
Regulatory Policy Specialist
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23 (19

DEPARTMENT OF CONSUMER AFFAIRS
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS

PROPOSED STATUTORY LANGUAGE
CALIFORNIA BUSINESS AND PROFESSIONS CODE
Chapter 6.5. VOCATIONAL NURSING

New language is italicized and in blue.
Deleted language is shown in strikeeut and in red.

(1) Add Section 2859.1, Article 2, Chapter 6.5, Division 2 of the California
Business and Professions Code to read as follows:

§2859.1

The licensed vocalional nurse may enhance basic scope of practice as identified in
section 2859 and have their license modified by successfully completing specialized
continiing education certification courses approved by the board including but not
limited to: intrgvenous therapy, blood withdrawal, intravepous therapy with blood
withdrawal, or care for patients on mechanical ventilation.

(2) Add Section 2859.2; Article 2, Chapter 6.5, Division 2 of the California
Business and Professions Code to read as follows:

§2859.2

(a) The board will accept a verification of competency form as prescribed by the board
from the licensed vocational nurse’s employer verifying the licensed vocational nurse
has completed formal training and has demonstrated competency to provide care for
patients on mechanical ventilation, The board will add a temporary license modifier
recognizing the licensed vocational nurse’s additional training in the care for patients on
mechanical ventilation.

(b) The employer of a licensed vocational nurse who provides care for patients on
mechanical ventilation on or before December 31, 2020, shall submit to the board a
verification of competency form:as specified in section 2859.2(a), no later than July 1,
2021.

(c) The employer of a licensed vocational nurse who provides care for patients on
mechanical ventilation on or after January 1, 2021, shall submit to the board a
verification of competency form as specified in section 2859.2(a), no later than July 1,
2021 or 60 days after a licensed vocational nurse begins providing care for patients on
mechanical ventilation, which ever date is later.

(d) This section shall remain in effect only until December 31, 2023, and as of that date
is repealed, unless a later enacted statute, that is enacted before December 31, 2023,
deletes or extends that date.
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(3) Add Section 2859.3, Article 2, Chapter 6.5, Division 2 of the California
Business and Professions Code to read as follows:

§2859.3

(a) A licensed vocational nurse who obtains a temporary modified license under section
2859.2(a) shall complete a board-approved certification course in the care for patients
on mechanical ventilation, as described in regulation, no later than December 31, 2023.
(b) All temporary license modifiers related to care for patients on mechanical ventilation
will be cancelled on December 31, 2023.

(c) On or after January 1, 2024, all licensed vocational nurses who provide care for
patients on mechanical ventilation must complete a board-approved certification course
in the care for patients on mechanical ventilation prior to providing care to patients on
mechanical ventilation.

(4) Amend Section 2860.5, Article 2, Chapter 6.5, Division 2 of the California
Business and Professions Code to read as follows:

§2860.5

A licensed vocational nurse when-directed-by-a-physician-and-surgeen may do all ef the

following per a patient-specific order from a licensed physician:

(a) Administer medications by routes that include but are hot limited to: oral,
Subcutaneous, hypodermic isjestien, and intramuscular routes except for those
specialized medications that require a knowledge base or level of assessment that
exceeds the scope of practlce of the licensed vocational nurse.

has-demenstrated-cempetence-to-the-satisfaction-af-the-board-

If the licensed vocational nurse has satisfactorily completed a prescribed course of

instruction approved by the board or has demonstrated compeftence to the

satisfaction of the board in:

(1) Blood withdrawal.

(2) Intravenous therapy.

(3) Care for patients on mechanical ventilation.
W@mpmmmmmwmgammmm

%&%&h&&s&%eten%mﬁeted—a—preseﬁbed—eaﬂs&m
approved-by-the-board-erhas-demensirated-competence-lo-the-satisfaction-of

the-board:
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P
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(5) Amend Section 2892.7, Article 6, Chapter 6.5, Division 2 of the California
Business and Professions Code to read as follows:

2892.7

The board shall colléct an initial approval and a biennial renewal fee in the amount of
one hundred fifty dollars ($150) unless a higher fee, not to exceed two hundred fifty
dollars ($250), is established by the board, from any provider requesting approval by the
board to provide cetftification courses that include but are not limited to of-a-course-in
intravenous therapy, blood withdrawal, er intravenous therapy with blood withdrawal, or

care for: patients on mechanical ventilation whe-reguests-appreval-by-the-beard-efsush
a-ceurseforpurpesas-eiiniravensustherapy-blesdwithdrawal-or intraveneustherapy
i i . That fee, however, shall not

exceed the regulatery cost required for the board to administer the approval of
intravenous therapy, blood withidrawal, ef intravenous therapy with blood withdrawal, or

careé forpatients on mechanical ventilation courses-by-intravenous-therapy—-bleod
withdrawal-orintraveneus-therapy-with-bleed-withdrawal providers.

(6) Amend Section 2895, Article 6, Chapter 6.5, Division 2 of the California
Business and Professions Code to read as follows:

§2895

The amount of the fees prescrlbed by this chapter in connection with the issuance of
licenses under its provisions shall be according to the following schedule:

(@)-(k)...

() The fee to be paid for postlicensure certification including but not limited to:
intravenous therapy, blood withdrawal, e+ intravenous therapy with blood withdrawal, or
care for patients on mechanical ventilation shall be twenty dollars ($20) unless a higher
fee, not to exceed fifty dollars ($50), is established by the board.

3|Page



DEPARTMENT OF CONSUMER AFFAIRS
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS

PROPOSED STATUTORY LANGUAGE
CALIFORNIA BUSINESS AND PROFESSIONS CODE
Chapter 10. PSYCHIATRIC TECHNICANS

New language is italicized and in blue.
Deleted language is shown in strikeout and in red.

(7) Amend Section 4502.1, Article 1, Chapter 10, Division 2 of the California
Business and Professions Code to read as follows:

§4502.1
A-psychiatric-technician-woerking-in-a-mental-health-facility-or-developmental-disability
MMM@MMWWW

A licensed psych‘iam‘c technician may do all the following per a patient-specific order

from a licensed physician.

(a) Administer medications by routes that include but are not limited to: oral,
subcutaneous, hypodermic, and intramuscular routes except for those specialized
medications that require a knowledge base or level of assessment that exceeds the
scope of practice of the psychiatric technician.

(b) If the psychiatrié technician has satisfactorily completed a prescribed course of
instruction approved by the board or has demonstrated competence to the
satisfaction of the board in:

(1) Blood withdrawal.

(2) Care for patients on mechanical ventilation.

(8) Amend Section 4502.2, Article 1, Chapter 10, Division 2 of the California
Business and Professions Code to read as follows:

§4502.2
Wmmmmbwmmmmw

Practicing as a psychiatric technician within the meaning of this chapter is the
performance of services requiring those technical, manual skills acquired by means of a
course in an approved school for preparation of psychiatric technicians, or its
equivalent, and is responsible to the director of the service in which their duties are
performed. The director may be a licensed physician, psychiatrist, psychologist,
rehabilitation therapist, social worker, registered nurse, or other professional personnel.
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(9) Add Section 4502.4, Article 1, Chapter 10, Division 2 of the California Business
and Professions Code to read as follows:

§4502.4

The psychiatric technician may enhance basic scope of practice as identified in section
4502.1 and have their license modified by successfully completing specialized
continuing education certification courses approved by the board including but not
limited to: blood withdrawal or care for patients on mechanical ventilation.

(10) Add Section 4502.5, Article 1, Chapter 10, Division 2 of the California
Business and Professions Code to read as follows:

§4502.5

(a) The board will accept a verification of competency form as prescribed by the board
from the psychiatric technician’s employer verifying the psychiatric technician has
completed formal training and has demonstrated competency to provide care for
patients on mechanical ventilation. The board will add a temporary license modifier
recognizing the psychiatric technician’s additional training in the care for patients on
mechanical ventilation.

(b) The employer of a psychiatric technician who provides care for patients on
mechanical ventilation on or before Pecember 31, 2020, shall submit to the board a
verification of competency form as specified in section 4502.5(a), no later than July 1,
2021.

(c) The employer of a psychiatric technician who provides care for patients on
mechanical ventilation on or after January 1, 2021, shall submit to the board a
verification of competency form.as specified in section 4502.5(a), no later than July 1,
2021 or 60 days after a psychiatri¢ technician begins providing care for patients on
mechanical ventilation, which ever date is later.

(d) This section shall remain in effect only until December 31, 2023, and as of that date
is repealed, unless a later enacied statute, that is enacted before December 31, 2023,
deletes or extends that date.

(11) Add Section 4502.6, Article 1, Chapter 10, Division 2 of the California
Business and Professions Code to read as follows:

§4502.6

(a) A psychiatric technician who obtains a temporary modified license under section
4502.5(a) shall complete a board-approved certification course in the care for patients
on mechanical ventilation, as described in regulation, no later than December 31, 2023.
(b) All temporary license modifiers permitting a psychiatric technician to care for patients
on mechanical ventilation will be cancelled on December 31, 2023.

(c) After December 31, 2023, all psychiatric technicians who provide care to for patients
on mechanical ventilation will complete a board-approved certification course in the care
for patients on mechanical ventilation prior to providing care fo patients on mechanical
ventilation.
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(12) Amend Section 4518, Article 2, Chapter 10, Division 2 of the California
Business and Professions Code to read as follows:

§4518

In the event the board adopts a continuing education, er blood withdrawal, or care for
patients on mechanical ventilation program, the board shall collect an initial approval
and a biennial refewal fee as-preseribed-underSectons-48648-and-48418-1 of one
hundred and fifty dollars ($150) unless a higher fee, not to exceed two hundred fifty
dollars ($250), is established by the board from any provider efa-sourse-in requesting
approval by the board to provide courses for the purposes of continuing education, ef
blood withdrawal, or care for. patients on mechanical ventilation whe-requests-approval
ses-of-continuing-education-crblosd-withdraveal

reguirernents-adeopted-by-the-board. The fee, however, shall in no event exceed the cost
reduiréd for the board to adrinister the approval of seatiruing-education-orblesd

withdrawal-ceurses-by continuing education, er blood withdrawal, or care for patients on
mechanical ventilation course providers.

(13) Abolish Section 4518.1, Article 2, Chapter 10, Division 2 of the California
Business and Professions Code to read as follows: .

§4618-1
Ihe—bea#d%ha#aeﬂ%kam%a%pm&#an@a—blanma#mmﬁeaﬂh&amm

ees-a—higher—fee—net—te-e*e

(14) Amend Section 4548, Article 6, Chapter 10, Division 2 of the California
Business and Professions Code to read as follows:

§4548

The amount of the fees prescribed by this chapter in connection with the issuance of
licenses under its provisions shall be according to the following schedule:

(@) = (k) .-.

(I) The fee to be paid for postlicensure certification including but not limited to: blood
withdrawal or care for patients on mechanical ventilation shall be twenty dollars ($20)
unless a higher fee, not to exceed fifty dollars ($50), is established by the board.
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RESPIRATORY ’4 BVNPT

CARE BOARD

BOARD OF VOCATIONAL NURSING
/‘ oF CALIFORNIA AND PSYCHIATRIC TECHNICIANS
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Respiratory Care Board of California and
Board of Vocational Nursing and Psychiatric Technicians
Joint Statement — April 2019 (Revised July 2019)

The Respiratory Care Board (RCB) and the Board of Vocational Nursing and Psychiatric
Technicians (BVNPT) began meeting in 2018 to discuss concerns related to reports of scope of
practice issues occurring in sub-acute facilities, long-term care, and skilled nursing facilities in
California. Board members, staff, legal counsel and experts weighed in on the issues by
considering current laws, education and training. Prioritizing both boards’ highest priority of
public protection, the boards have agreed on a joint statement.

Both boards agree that respiratory care practitioners (RCPs), licensed vocational nurses (LVNs)
and psychiatric technicians (PTs) are invaluable members of the patient care team in providing
optimum care to patients. Each health care professional relies on others to perform their
practice well. They establish a therapeutic interface among all health care personnel that
benefits patients in their care and safety.

Both boards’ mandates require that “protection of the public shall be the highest priority... in
exercising its licensing, regulatory, and disciplinary functions. Whenever the protection of the
public is inconsistent with other interests sought to be promoted, the protection of the public
shall be paramount.” (Business and Professions Code sections 2841.1, 3710.1 and 4501.1)
Each board'’s oversight responsibility is summarized below:

Respiratory Care Board of California (RCB) Board of Vocational Nursing and
Psychiatric Technicians (BVNPT)

Responsible for licensing and regulating the Responsible for licensing and regulating the
practice of respiratory care pursuant to the practice of vocational nurses and psychiatric
Respiratory Care Practice Act (Business and | technicians pursuant to the Vocational
Professions Code section 3700 et seq.). The | Nursing Practice Act and the Psychiatric
RCB is statutorily charged with protecting the | Technicians Law (Business and Professions
public from the unauthorized and unqualified | Code Section 2840 et seq. and Section 4500
practice of respiratory care and from et seq., respectively).

unprofessional conduct by persons licensed
to practice respiratory care (Business and
Professions Code section 3701).

The boards jointly agree that stakeholders should be aware that RCPs, LVNs and PTs must
follow their respective scopes of practice for patient safety. Violating the respective scope of
practice could lead to patient harm and the license being formally disciplined by the respective
boards.

A concern to both boards is unlicensed and/or unqualified vendors instructing health care
professionals to provide ventilator care. Both boards agree this is an unsafe practice. Further,
section 3702.7 of the Business and Professions Code provides that the education of health care
professionals about respiratory care, including clinical instruction and the operation or
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application of respiratory care equipment and appliances is within the respiratory care scope of
practice and would require licensure as an RCP.

Given that numerous patients admitted to sub-acute facilities, long-term care, and skilled
nursing facilities require respiratory care, with some dependent upon ventilators to sustain life,
and given concerns for care that is being provided at some facilities in California, the RCB and
the BVNPT issues this joint statement to inform administrators and staff at sub-acute facilities,
long-term care, and skilled nursing facilities on the following issues:

PATIENT CARE PRACTICES

Invasive Mechanical Ventilation

Invasive mechanical ventilation is a lifesaving intervention for patients with respiratory failure
and is at the core of respiratory care practitioners’ education, training, and competency testing.
Given the clinical knowledge of the hazards, indications, contraindications of mechanical
ventilation, and complexity associated with invasive mechanical ventilation, and that extensive

and formal education and training is required to provide such care.

~ Respiratory Care Practitioners are authorized to
provide the following types of care (LVNs and PTs
are not authorized to provide this care):

Licensed Vocational Nurses and Psychiattic
Technicians role in patient care:

e Changinhg any setting on a ventilator, with or
without a physician’s order.

e Routine and/or emergent changing inner
and/or outer cannulas,

s Reconfiguring or changing aerosol or
ventilator circuits.

* Manipulating ventilator breathing circuits
including disconnecting or reconnecting the
circuit, for any purpose, including, but not
limited to administering bronchodilator or
nebulizer treatments.

e Troubleshooting artificial airway problems and
ventilator-related controls and alarms.

¢ Assessment of a patient’s response to
ventilator adjustments or current settings.

e Assessment for the placement and/or
placement of a speaking valve or trach
plugging.

e Transporting patients intra or inter facility to
daily activities and/or scheduled shower days.

The LVN and PT are authorized to provide care to
the patient receiving invasive mechanical
ventilation when the care is not specifically
related to the mechanical ventilation but is within
the LVN or PT's scope of practice. That care
includes but is not limited to:

¢ Basic Assessment (data gathering) of total
patient.

» Administration of ordered medications that do
not require manipulation of the mechanical
ventilator. '

s Provision of ordered treatments.

e Hygiene care.

e Comfort care.

« Patient and family education.

e LVNs and PTs are hot responsible for
ensuring the security of the artificial airway
and related functionality of the ventilator
before, during and after transport. However,
LVNs and PTs can go as part of the team, but
they are not responsible for the ventilator or
related care.
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CARE/TREATMENT PLANS

Respiratory Care Practitioner Licensed Vocational Nurses and
- Psychiatric Technicians
Recommend appropriate respiratory care Contribute data to the registered nurse needed for
intervention/s, and manage, or modify, respiratory | the evaluation process. However, LVNs and PTs
care interventions based on the patient’s cannot make clinical diagnosis of the patient’s
response to therapy and written protocots respiratory condition, and/or make respiratory
approved by the medical staff. care recommendations based on their clinical
findings.

Both boards recognize that working titles using any derivative or synonymous meaning of the
word “respiratory” for LVNs and PTs is prohibited. This includes but is not limited to:
Respiratory Aide, Respiratory Nurse, Inhalation Nurse, etc.

Scope of Practice Questions and Information

Both Boards prefer written inquiries to ensure accurate and complete responses. Phone calls
are accepted, and you will be requested to submit the inquiry in writing. Responses to written
inquiries may take up to five business days depending on the complexity of the question.

Respiratory Care Board Board of Vocational Nursing and Psychiatric
Technicians
E-mail: rcbinfo@dca.ca.gov Email: bvnpt.sop@dca.ca.gov
Telephone: 916.999.2190 Telephone: 916.263.7843
Toll-free: 866-375-0386 Website: www.bvnpt.ca.gov
Website: www.rcb.ca.gov

July 2019 Revision

Both boards agreed to remove “home care locations” from the Joint Statement in
response to numerous comments received at the RCB's teleconference board meeting
held June 7, 2019 and a stakeholder meeting held June 27, 2019. At the RCB meeting,
the board passed a motion “to move forward with excluding home care and continuing
working with the BVNPT to modify the Joint Statement.”

It was noted at all meetings that services provided in home care, as well as Adult Day
Health Care Facilities, Congregate Living Health Facilities, and Pediatric Day Health &
Respite Care Facilities [including transport to/from and care during daily outside
activities (e.g. school)] serve a population who may need greater access to care and
may hold different expectations for care given consideration to patients’ quality of life
and health care reimbursement allowed. For this reason, both the BVNPT and the RCB
will continue conducting research in this area to determine how greater consumer
protection safeguards may be put in place such as possible standardization of training
in some areas. Any such actions are expected to be addressed through regulations
and/or legislation where public comment is encouraged.
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CALIFORNIA ASSOCIATION FOR HEALTH CARE SERVICES AT HOME
Phone: (916) 641-5795 @ Fax: (916) 641-5881 @ www.cahsah.org

Date: 9/13/2004
Subject:  LVN and Intravenous Therapy and Scope of Practice

The information included in this paper is provided as general information only. This information should not be considered complete or
dispositive guidance for legal or regulatory compliance. The specific application of laws and regulations lo an organization requires a careful
consideration of all the relevant facts and circumstances and may require assistance of competent legal counsel.

Question:
I have not been able to find in either the CoP's, Title XXII, or the LVN practice act that LVN's are

not permitted to provide IV therapy services in the home (with proper credentialing of course)
I have always understood that they are not permitted to but I can't find any documentation to
back that up. Can sonieone tell me for a fact that they know one way or the other?

Answer:
The LVN Code of Regulations is vague on this issue. For example, Section 2518.5 on the Scope
of Vocational Nursing Practice in Regulation only states that the LVN pe1forms services
requiring technical and manual skills which include the following:
(a) Uses and practices basic assessment (data collection), participates in planning, executes
interventions in accordance with the care plan or treatment plan, and contributes to evaluation
of individualized interventions related to the care plan or treatment plan.
(b) Provides direct patient/client care by which the licensee:
(1) Performs basic nursing services as defined in subdivision (a);
(2) Administers medications;
(3) Applies communication skills for the purpose of patient/client care and education;
(4) Contributes to the development and implementation of a teaching plan related to
self-care for the patient/client.

However, per the Board of Licensed Vocational Nurses and Psychiatric Technicians, LVNs may
not administer any IV medications or administer IV therapies through a central line. An LVN
may administer IV therapies/fluids (Category I ONLY) through a peripheral line if IV certified.
Category I fluids are defined in the California Code of Regulations on Vocational Nurses,
Division 25, Chapter 1, Section 2542 on page 25 as “blood, blood products, vitamins, nutrients
and electrolytes.” (There are Category II fluids, but they only apply in hemodialysis, pheresis
or blood bank settings, which would not apply to a home health setting.)

Specifically, Section 2860.5 of the Nurses Practice Act indicates:

“A licensed vocational nurse when directed by a physician and surgeon may do all of the
following:

(a) Administer medications by hypodermic injection.

(b) Withdraw blood from a patient, if prior thereto such nurse has been instructed by a
physician and surgeon and has demonstrated competence to such physician and surgeon in the
proper procedure to be employed when withdrawing blood, or has satisfactorily completed a
prescribed course of instruction approved by the board, or has demonstrated competence to
the satisfaction of the board.

(c) Start and superimpose intravenous fluids if all of the following additional conditions exist:

(1) The nurse has satisfactorily completed a prescribed course of instruction approved by the
board or has demonstrated competence to the satisfaction of the board.

(2) The procedure is performed in an organized health care system in accordance with the
written standardized procedures adopted by the organized health care system as formulated by
a commniittee which includes representatives of the medical, nursing, and administrative staffs.
"Organized health care system," as used in this section, includes facilities licensed pursuant to
Section 1250 of the Health and Safety Code, clinics, home health agencies, physician's offices,
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and public or community health services. Standardized procedures so adopted will be
reproduced in writing and made available to total medical and nursing staffs.

See the LVN Regulations, Article 8 (Intravenous Therapy), Section 2542-2542.5 for the details
of these requirements at: hitp://www.bvnpl.ca.gov/pdf/vnregs.pdf

Further, home health regulations further limit the scope of an LVN in home health in Title 22,
Section 74707 (b), which essentially indicates that an LVN can not do the following in home
health:

1) Provide the initial nursing assessment prior to the provision of care, provide the
ongoing periodic assessment of the patient and initiate preventative and rehabilitative
nursing procedures (Section 74707 (a) (2))

2) Assist in coordinating all services provided (Section 74707 (a) (4))

Therefore: the difference between an LVN and RN are as follows, per our CAHSAH Health Care:
A Health Care Cost Management Tool:
An LVN can not:
1. Perform initial assessments and reassessments (Home Health Specific Prohibition;
allowed in LVN scope per Bd of LVN and PT)
2. Develop and implement the plan of care (Source: Not allowed in Home Health or in
Scope per Bd of LVN and PT)
3. Can’t Administer IV medications or IV therapies through a central line, (Source: Bd of
LVN and PT per scope of practice)
[They can administer Category I IV fluids through a peripheral line if IV certified under
very specific circumstances.]
1. Regulate Respirators — only under specific condmons can they adjust respirators.
(Source: Bd of LVN and PT per scope of practice) '

To get the details of the regulations and the LVN practice Act, you should print out the
resources below and you can call the Bd of LVN and PT at (916) 263-7800.

Resources:

1. California Code of Regulations, Licensed Vocational Nurses, Division 25, Chapter 1,
Vocational Nurses, Article 8, Section 2542-2542.5 (Intravenous Therapy), Article 9,
Section 2544-2544.4 (Blood Withdrawal), and Article 10, Section 2547-2556
(Intravenous Therapy/Blood Withdrawal, and Section 2518.5 (Scope of Vocational
Nursing Practices) located here: htip://www.bvhpt.ca.gov/pdi/vnregs.pdf

2. Vocational Nursing Practice Act located here: hitp://www.bvnpt.ca.gov/bnpvn.him ,
most recent issue — updated as of January 1, 2002

3. CAHSAH Publication — Home Care: A Health Care Cost Management Tool (November 6,
1992) — CAHSAH Office

4. Home Health Regulations specifically specifying LVN services in a home health setting,
Title 22, Division 5, Chapter 6, Section 74707 (b) (Skilled Nursing Services)
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BVNPT APPROVED PSYCHIATIC TECHNICIAN PROGRAMS?

1. Cuesta College (CCC)*

The Psychiatric Technician Program (PSYT) prepares students to utilize the nursing process in the
provision of care and treatment to individuals with mental and/or intellectual impairment under the
supervision of a physician, psychologist and/or registered nurse. Psychiatric Technicians participate in
rehabilitation and treatment programs, assist patients with activities of daily living, and administer
medications and treatments.

The Cuesta Psychiatric Technician courses are taught at the training facilities of the Department of State
Hospitals - Atascadero (DSH-A) in Atascadero, CA, located half way between Cuesta’s San Luis Obispo
and Paso Robles campuses. Hands-on internship experience is part of the training.

The program will also provide you with the foundational knowledge and skill sets needed to administer
medications, conduct relationship development and participate in group therapy.?

2. Cypress College (CCC)*

A Psychiatric Technician is a licensed member of the professional health services team who works with
individuals who are mentally ill and/or developmentally disgbled. Psychiatric Technicians find jobs
training developmentally disabled individuals in the community or at developmental centers, and
caring for mentally ill people in the prison health system or private and state mental hospitals. 3

3. Gurnick Academy Concord

Psychiatric Technicians (PTs) are valued members of today’s healthcare team. They provide care for
clients who have mental illnesses and developmental disabilities. They work under the supervision of a
director, such as a physician, psychologist, rehabilitation therapist, social worker, registered nurse, or
other professional. Psychiatric Technicians observe patient behavior, record their condition, help admit
and discharge patients, help patients with daily activities such as eating and bathing, and monitor
patients’ vital signs.*

4. Hacienda La Puente Adult Education

Summary Report for:
29-2053.00 - Psychiatric Technicians

Care for individuals with mental or emotional conditions or disabilities, following the instructions of
physicians or other health practitioners. Monitor patients' physical and emotional well-being and report

! https://bvnpt.ca.gov/applicants/program/psychiatric_technician_programs.shtml, Mission College has

provisional approval only.

2 https://www.cuesta.edu/academics/scimath/nah/alliedhealthdept/psychtech/psychtech-catalog.html, Expires

02/01/21 (Emphasis added)

echnology[ Psychiatric Technology, Expires 8/25/22(Emphasis added)
1 https://www.gurnick.edu/psychiatric-technician-program/. (Emphasis added)
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to medical staff. May participate in rehabilitation and treatment programs, help with personal hygiene,
and administer oral or injectable medications.®

5. Mission College

Career/Transfer Opportunities: Currently, skilled licensed psychiatric technicians are in high demand
both locally and statewide. Career opportunities include the following: training developmentally
disabled individuals in the community or developmental centers, and providing care for mentally ill
people in the prison health system, private and municipal acute mental health facilities.b

6. Mt. San Antonio (CCC)*

The Psychiatric Technician Program enables the student to gain the knowledge of basic nursing skills,
mental health principles and psychodynamics that contribute to the student's comprehension and
understanding of the mentally disordered and/or developmentally disabled client.”

7. Napa Valley College (CCC)*

Psychiatric Technician. Licensed Psychiatric Technicians are active members of interdisciplinary teams in
the forefront of care and treatment of Californians with menta/ illnesses or developmental disabilities.
This is a profession that attracts those who truly want to help improve the quality of life for some of the
neediest individuals in today's society.

Career Opportunities. Entry-level pay in California varies from $3,000 to $5,800/month, depending on
certification or degree completion status. There is a shortage of trained and experienced psych techs in
California, with constant demand in the public sector. Most jobs are concentrated near state hospitals
such as Napa State Hospital and Sonoma Developmental Center, but there are many other jobs available
within the prison systems, private mental health care facilities and also hospitals are recognizing the use
of Psychiatric Technicians on mental health units.®

8. Porterville College (CCC)*

Psychiatric Technology includes the study of the developmentally disabled, the mentally ill and basic
nursing skills. Courses included are: Fuhdamentals of Nursing, Medical/Surgical Nursing, Growth and
Development, Communications, Developmental Disabilities and Psychiatric Nursing.

This is a three semester certificate program with classes beginning each semester. The program includes
classes on the college campus plus clinical training at Porterville Developmental Center, local mental
health clinics, and other approved facilities. Individuals who successfully complete this program are
eligible to take the examination to become a Licensed Psychiatric Technician.

Program Learning Outcomes: Provider of Client Care: The Psychiatric Technician graduate will be able to
provide safe client care by determining appropriate nursing interventions to clients with psychiatric

5 https://hlpae-hlpusd-ca.schoolloop.com/gepsychtech, Program graduates are employed in the following fields:
O*Net OnLine link to Summary Report for Psychiatric Technicians, Expires 8/25/22.

5 http://www.missioncollege.edu/catalog/pt.pdf, Provisional Approval, Expires 11/16/19. (Emphasis added)

7 https://www.mtsac.edu/mental-health/psychiatric/, Expires 5/13/20. (Emphasis added)

8 http://www.napavalley.edu/academics/HealthOccupations/PTEC/Pages/default.aspx. Napa Valley College has 2
approved programs, “Traditional” and “Fast Track”, Expires7/28/22. (Emphasis added)
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disorders and/or developmental disabilities. The care provided is characterized by consistent critical
thinking and problem solving skills, clinical competence within the scope of practice, accountability,
effective communication skills, respect for diverse cultures, a commitment to caring, and client
education.’

9. San Bernardino Valley College (CCC)*

The Psychiatric Technology program is a one-year vocational program that prepares students to work
with emotionally, mentally and developmentally disabled clients in a variety of community agencies.™

Nature of the Work: Psychiatric Technicians care for developmentally disabled, mentally disabled or
emotionally disturbed individuals. They work with a team that may include psychiatrists, psychologists,
psychiatric nurses, social workers, and therapists. In addition to helping clients/patients to dress, bathe,
groom themselves, and eat, socialize with them and lead them in educational and recreational activities.
Psychiatric technicians may play card games or other games with patients, watch television with them,
or participate in group activities, such as playing sports or going on field trips. They observe
clients/patients and report and document any physical or behavioral signs that might be important for
the care of clients/patients. They escort/accompany patients to and from therapy and treatment.
Because they have such close contact with clients/patients, psychiatric technicians can have a great deal
of influence on their outlook and treatment outcomes. ™

10. San Joaquin Delta College (CCC)*

A Psychiatric Technician is trained to care for mentally disordered and developmentally disabled clients.
As a licensed psychiatric technician, you will work under the direction of a physician, psychologist,
rehabilitation therapist, social worker, registered nurse or other professional personnel.*2

11. Santa Rosa Junior College (CCC)*

Psychiatric Technicians perform services for the mentally ill, emotionally disturbed, or developmentally
disabled. Under the direction of a physician, psychiatrist, or registered nurse, these services involve
nursing and therapeutic procedures in the areas of interpersonal relationships, rehabilitation of the
patient, and teaching social skills, as well as carrying out treatment measures prescribed by a physician
or psychiatrist. Treatment measures include basic nursing care, administration of oral and injectable
medications, use of specialized machinery and/or instruments and documentation of observations and
care in nursing record.

° https://www.portervillecollege.edu/general-education/psychiatric-technology-ca, Expires 6/19/23. (Emphasis
added)

0 https://www.valleycollege.edu/academic-career-programs/degrees-certificates/psychiatric-technology/, Expires
2/7/22. (Emphasis added)

11 https://www.valleycollege.edu/~/Media/Files/SBCCD/SBVC/academic-divisions/science/psychiatric-
technology/2Typical%20Task%20-%20Psychiatric%20Technology%20Program.pdf, Expires 2/7/22. (Emphasis
added)

2 https://www.deltacollege.edu/program/psychiatric-technician, Expires 9/9/20. (Emphasis added)
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Employment can be found at state developmental centers and psychiatric and correctional facilities. In
addition, program graduates find opportunities in private institutions and county psychiatric and
addiction treatment centers.*

12. West Hills College Coalinga (CCC)*

West Hills’ Psychiatric Technician program aims to prepare students for employment in state hospitals or
rehabilitation and treatment centers. Students will learn basic nursing skills and psychiatric principles in
order to interact with and care for individuals.!*

13. Yuba College (CCC)*

Yuba College offers a Psychiatric Technology program at the Marysville Campus. Classes start in the Fall
semester, and the program consists of four full semester and one summer session. The program
includes clinical experience, under the direct supervision of a clinical instructor, in agencies that provide
services to the developmentally, mentally, and physically disabled.”®

* California Community College program.

Bhttps://portal.santarosa.edu/SRWeb/ProgramOfStudyPrinterFriendly.aspx?Program Type=1&Programs=
003030&Version=04, Psychiatric Technician Centificate, at 1. Expires 6/19/23.(Emphasis added)
14 https://www.westhillscollege.com/coalinga/degrees-and-certificates/psychiatric-technician/, Expires 6/28/22.

(Emphasis added)
15 https://vc.yeed.edu/academics/career-technical-education/psych-tech/, Expires 5/11/21. (Emphasis added)
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o Health Workforce Initiative of the California Community Colleges

Psychiatric technicians work with people who have emotional or mental illness or developmental
disabilities. They care for and interact with patients under the supervision of psychiatrists, psychalogists,
psychiatric registered nurses and therapists. Psychiatric technicians help patients dress, bathe, groom
and eat. In addition, they socialize with patients and lead them in their daily recreation, work and
treatment activities. This may include playing games, doing crafts and assisting in therapy programs.
They also perform simple nursing tasks, such as taking temperatures, giving medications and
accompanying patients to and from patient care units for examination and treatment. Most important,
psychiatric technicians act as companions and helpers to patients who are isolated from the outside
world. They observe patients and report any physical or behavioral changes to the professional staff.

Most psychiatric technicians work for state hospitals. Some work in psychiatric units in general hospitals,
private psychiatric hospitals or community mental health centers. *

e American Association of Psychiatric Technicians

Psychiatric Technicians provide care for mentally disordered or developmentally disabled clients. The
term “Psychiatric Technician” includes a variety of employees with bachelors degrees or less who are
providing direct care to those in need. Some examples of job titles are words such as psychiatric, mental
health, or behavioral health, followed by technician, aide, worker, counselor, assistant or associate.

The Psychiatric Technician utilizes scientific and technical expertise, and manual skills to provide care
and training for clients with mental disorders and developmental disabilities. Psychiatric technicians
work in hospitals or group homes and state mental hospitals. Duties include watching and reporting
patient behavior, monitoring vital signs, and helping with basic needs, such as bathing, dressing, and
feeding.?

e Bureau of Labor Statistics

Occupational Employment and Wages, May 2018. 29-2053 Psychiatric Technicians: Care for individuals
with mental or emotional conditions or disabilities, following the instructions of physicians or other
health practitioners. Monitor patients' physical and emotional well-being and report to medical staff.
May participate in rehabilitation and treatment programs, help with personal hygiene, and administer
oral or injectable medications.3

e BVNPT

An entry-level health care provider who is responsible for care of mentally disordered and
developmentally disabled clients.
A psychiatric technician practices under the direction of a physician, psychologist, rehabilitation
therapist, social worker, registered nurse or other professional personnel.
The licensee is not an independent practitioner.

» Where are PTs employed?

! https://ca-hwi.org/directory/programs/psychiatric-technician. (Emphasis added)
2 hitps://psychtechs.org/. (Emphasis added)
® https://www.bls.gov/oes/current/oes292053.htm, March 2019 Updated. (Emphasis added)




State Hospitals

Day Treatment Centers
Developmental Centers
Correctional Facilities
Psychiatric Hospitals & Clinics
Psychiatric Technician Programs
Geropsychiatric Centers
Residential Care Facilities
Vocational Training Centers’

O O O 0O 00O O0Oo

4 https://www.bvnpt.ca.gov/licensees/psychiatric _technician.shtml, 1. What is a psychiatric technician (PR)?, 25.
Where are PTs employed?
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CALIFORNIA ASSOCIATION FOR HEALTH CARE SERVICES AT HOME
Phone: (916) 641-5795 4 Fax: (916) 641-5881 @ www.cahsah.org

Date: 2/13/07
Title:  Psych Tech vs. Licensed Vocational Nurse (LVN)

The informalion included in this paper is provided as general information only, This information should not be considered complete or
dispositive guidance for legal or regulatory compliance. The specific application of laws and regulations to an organization requires a careful
consideration of all the relevant facts and circumstances and may require assistance of compelent legal counsel.

Question:

Can we use a Psych Tech in place of an LVN in our home health agency?

Answer:
Neither Title 22, nor the Medicare COPs allow for this. Title 22 Section

74631 states that a "Licensed vocational nurse means a person licensed as such by the
California Board of Vocational Nursing and Psychiatric Technician Examiners." Similarly, the
Medicare COPs, section 484.4 states that a "Practical (vocational) Nurse is a person who is
licensed as a practical (vocational) nurse by the State in which practicing." In many cases,
home health regulations are vague, leaving room for interpretation-- but not in this case.

Though the scope of practice for a Psych Tech and an LVN is very similar, the educational and
experiential requirements for eligibility of licensure are different. According to the regulations
governing these two professions, the two programs are not interchangeable.

Please see links to the regulations below:
http://www.bvnpt.ca.gov/pdf/ptregs.pdf Psych Tech regulations

http://www.bvnpt.ca.gov/pdf/vnregs.pdf LVN regulations
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J. TRAVIS
PRESENT: »

CALIFORNIA NURSES ASSOCIATION, PAMELA ALLEN

vsl

Petitioner,

Case No.: 00AS00900

TERESA BELLO-JONES, in her official capacity, JESSICA AMGWERD
CALIFORNIA BOARD OF VOCATIONAL NURSING AND JANICE LACHMAN
PSYCHIATRIC TECHNICIANS, et al,

Respondent.

Nature of Proceedings: COURT'S RULING UNDER SUBMISSION

The Court grants CNA's request for a peremptory writ of mandate commanding

- Respondents to set aside the amended Regulations, and for a permanent

Injunction enjoining the implementation and enforcement of the amended
Regulations. The Court denies CNA's request for declaratory relief in respect to
the October 29, 2001, Advice Letter.

Background Facts and Procedure

This case involves challenges to the validity of (I) a formal reguiation
purportedly expanding the scope of practice of Licensed Vocational Nurses to
include the administration of intravenous medications in cersain clinical settings;
and (li) alleged "underground regulations” which expand the scope of authority
of Licensed Vocational Nurses to Include performance of registered nursing
functions of patient assessment and access to central intravenous lines.

Prior to 1999, California regulations governing the practice of Licensed
Vocational Nurses ("LVNs") did not permit LVNs to administer medication
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intravenously. In or about June 1999, the Board of Vocational Nursing and
Psychiatric Technicians ("Board") recommended amending the regulations to
permit specially trained LVNs to administer intravenously substances which are
routinely given during the course of hemodialysls, pheresis, and blood bank
procedures., At a meeting-on November 16, 2001, the Board adopted proposed
changes to the California Code of Regulations, title 16, sectlons 2542, -2542.1,
2547, 2547.1 (the "Regulations"), which would have allowed LVNs to administer
specified Intravenous medications in hemodialysis, pheresis and blood bank
settings under certain conditions, On February 28, 2002, the Board submitted
the amended regulations to the OAL for review and approval.

'On April 12, 2002, OAL disapproved the Board's proposed regulatory
action based on the following three grounds: (1) the proposed regulations
enlarge the scope of practice of the LVN and appear to be inconsistent with the
Vocational Nursing Practice Act; (2) the Regulations require that a registered
-nurse or licensed physician be in the "immediate vicinity" of the LVN when the
procedure Is performed, but the term "immediate vicinity" was not defined and
was found to be susceptible to differing interpretations by affected persons; and
(3) the micro-cassette recordings of the public hearing included in the
rulemaking file was mostly inaudible and there was no transcript or minutes in
the file. Nothwithstanding OAL's denial, OAL's Decision of Disapproval of
Regulatory Action included the foliowing statement:

"We realize that Business and Professions Code section 2860.5 was
last amended in 1974, and that modern medical technology has
advanced considerably since then. Old definitions and
understandings may need to be changed if medical and nursing
practice have evolved to the point where professionals In the field
would consider such medications as an integral component or
ingredient of intravenous fluids. If the Board can supplement the
record with facts, studies, expert opinion or other information that
tends to show this evolution in nursing practice, these regulations
could be resubmitted within 120 days of receipt of this declslon for
further OAL review and consideration."

On June 5, 2002, in response to the OAL's Declslon of Disapproval, the .
Board proposed modiﬂztlons to the Regulations and added documents to the
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rulemaking record for the proposed regulatory amendments. To address OAL's
other concems, the Board relied upon a legal' memorandum entitled Authority for
Intravenous Therapy Regulatory Amendment, it modified the text of the
Regulations to provide that the definition of "immediate vicinity" shall be set forth
in the standardized procedures of the facility, and to address the issue of missing
or defective documents, the Board prepared minutes of the public hearing of
April 17, 2001. After giving notice of the proposed modifications to the
Regulations, the Board received comments and prepared a Supplement to Anal
Statement of Reasons.

On June 28, 2002, the Board adopted proposed amendments to sections
2542, 2542.1, 2547, and 2547.1 of the Califomnia Code of Regulatlons. As
before, the proposed amendments would allow LVNs who are Board-certified in .
intavenous therapy to administer "specified Intravenous medications in
hemodialysis, pheresis, and blood bank procedures" under certain conditions.
On December 13, 2002, the Board submitted its proposed Regulations to the
Office of Administrative Law. The amended Regulations were approved by the
OAL on January 29, 2003.

On February 24, 2003, Petitioner CNA filed a Complaint for Declaratory
and Injunctive Relief against four defendants: Teresa Bello-Jones, the Board,
Ruth Ann Terry, and the California Board of Registered Nursing. CNA's
Complaint challenged the regulations permitting LVNs to administer medications
intravenously. The Complaint also challenged two "underground regulations”
allegedly promulgated by the Board in a October 29, 2001 letter to the California
Dialysis Council.

. On March 21, 2003, CNA filed a First Amended Complaint. A demurrer to
the First Amended Complaint was sustained with leave to amend on June 13,
2003.

On June 22, 2003, CNA filed a Second Amended Complaint against the
original four defendants. Defendants Ruth Ann Terry and the California Board of
Reglstered Nursing filed a demurrer to the Second Amended Complaint, which
was sustained without leave to amend on October 9, 2003. Defendants Ruth
Ann Terry and the California Board of Regnstered Nursing were dismissed with
prejudice on October 15, 2003.
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In or about April 2004, CNA requested a prefiminary injunction to halt
implementation of the Regulations. CNA's request for preliminary injunctive
relief was denied. :

On January 20, 2005, CNA filed its Petition for Wrlt of Mandamus and
Third Amended Complaint for Declaratory and Injunctive Rellef to Invalidate and
Enjoin Regulatory Action in Excess of Statutory Authority (the "Petition").

Discussion

CNA brings this Petition to prevent what it claims Is an unauthorized
expansion of the scope of practice of LVNs to permit LVNs to perform various
nursing functions heretofore exclusively within the authority and scope of
registered nurses.

CNA's Petition alleges three causes of action. The First Cause of Action,
for Writ of Mandate, alleges that the Regulations authorizing LVNs to administer
IV medications are Invalild for fallure to comply with the Administrative
Procedures Act. The Second Cause of Action seel&s temporary and permanent
injunctive relief to enjoin the Regulations and thereby prohibit the administration
of IV medications by LVNs., The Third Cause of Actlon seeks a declaratory
judgment that the Board lacks the authority to amend the Regulations to expand
the scope of LVN practice to include the administration of IV medications. The
Third Cause of Action for dedaratory relief also challenges an October 29, 2001,
Advice Letter from the Board to the California Dialysis Council on the grounds:
(i) the letter constitutes an "underground regulation" not enacted In conformance
with the Administrative Procedures Act; and (if) the Board's advice In the letter
that LVNs are permitted central line access and to perform assessments on

. hemodialysis patients is contrary to existing law.

A. Standard of Review

When a court inquires Into the valldity of a quasi-legislative administrative
regulation, the scope of review Is limited. (Cal Assn. of Psychology Providers v.
Rank (1990) 51 Cal.3d 1, 11.) The court's task is to determine whether the
regulation is (1) within the scope of the authority conferred by the statute, and
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(2) reasonably necessary to effectuate the purposes of the statute. (Rajphs
Grocery Co. v. Reimel (1968) 69 Cal.2d 172, 175; Agricultural Labor Relations
Bd. v. Superior Court (1976) 16 Cal.3d 392, 411.) ‘

Judicial review of quasi-legislative acts generally consisé of an
examination of the proceedings before the agency to determine whether its
actions were arbitrary, capricious, or entirely lacking in evidentiary support, or
whether the agency failed to follow the procedures and give the notices required
by law. (Rank, supra, at p.11.)

When, however, a regulation Is challenged as inconsistent with the terms
or intent of the authorizing statute, the standard of review is different. (/d) In
determining whether a regulation Is within the scope of the authority conferred
by a statute, a court does not defer to an agency's view because the court, not
the agency, has final responsibility for the interpretation of the law under which
the regulation was issued. (Yamaha Corp. v. State Bd. of Equalization (1998) 19
Cal4th 1, 11 fn.4.) If the court determines that a challenged administrative
action was not authorized by or Is Inconsistent with acts of the Legislature, that
action is void. (American Ins. Assn. v. Garamend/ (2005) 127 Cal.App.4th 228,
236; see also Gov. Code §§ 11350, 11342.1, 11342.2.)

The California Supreme Court has summarized the standard courts must
apply.when reviewing an agency's Interpretation of a statute as follows:

"Courts must, in short, independently judge the text of the statute,
taking into account and respecting the agency's interpretation of its
meaning, of course, whether embodied in a formal rule or less
formal representation. Where the meaning and legal effect of a
statute Is the issue, an agency's interpretation is one among
several tools available to the court. Depending on the context, It
may be helpful, enlightening, even convincing. It may sometimes
be of little worth. Considered alone and apart from the context and
circumstances: that produce them, agency interpretations are not
binding or necessarily even authoritative. To quote the statement
of the Law Revision Commission in a recent report, 'the standard of
judicial review of an agency Interpretation of law Is the independent
judgment of the court, giving deference to the determination of the -
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agency appropriate to the circumstances of the agency action.”
(Yamaha, supra, at p.8 [citations omitted).)

B. Were the Amended Regulations Adopted in Accordance with the
Law?

According to CNA, the amended Regulations exceed the scope of the
Board's authority under the Vocational Nursing Practice Act (Bus. & Prof. Code §§
2840 et seq.). Specifically, CNA contends the Regulations violate section
2860.5(c) of the Act. Thus, the Court is called upon to interpret the intent of
that statute,

To determine legislative intent, the Court turns first to the actual language
of the statute. If the words of the statute are clear, a coutt should not add to or
aiter them to accomplish a purpose that does not appear on the face of the
statute or from its legislative history. (MHerman v. Los Angeles Countly
Metropolitan Transportation Authority (1999) 71 Cal.App.4th 819, 826.) But if
the meaning of the words is not clear, courts must take the second step and
refer to the legislative history. The final step, which should be taken only if the
first two steps fail to reveal clear meaning, Is to apply reason, practicality, and
common sense to the language at hand. (/&) The Court applies these rules of
construction to the facts and the statute at issue here. :

Business and Professions Code section 2860.5 sets forth the scope of
practice of LVNs. It provides:

"A licensed vocational nurse when directed by a physician and
surgeon may do all of the following:

(a) Administer medications by hypodermic injection.

(b) Withdraw blood from a patient, if prior thereto such nurse has
been Instructed by a physician and surgeon and has demonstrated
competence to such physician and surgeon in the proper procedure
to be employed wheéen withdrawing blood, or has satisfactorily
completed a prescribed course of Instruction approved by the -
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board, or has demonstrated competence to the satisfaction of the
board.

(c) Start and superimpose intravenous fluids If all of the following
additional conditions exist:

(1) The nurse has satisfactorily completed a prescribed
course of instruction approved by the board or has
demonstrated competence to the satisfaction of the board.

(2) The procedure is performed In an organized health care
system in accordance with the written standardized
procedures adopted by the organized health care system as

- formulated by a committee which includes representatives of
the medical, nursing, and administrative staffs. "Organized
health care system,” as used in this section, Includes
facllities licensed pursuant to Section 1250 of the Health and -
Safety Code, clinics, home health agencles, physiclan's
offices, and public or community health services.
Standardized procedures. so adopted will be reproduced in
writing and made available to total medical and nursing
staffs."

The Board contends that under the plain language of the statute, the
phrase "intravenous fluids” must be construed to include "medications that can
be administered intravenously.” According to the Board, If the Legislature had
intended to exclude "medications” from the definition of "intravenous fluids,” this
would have been clearly stated In the statute. Because it was not, the Board
contends, the Legislature must have intended the definition of "intravenous

. fluids” to have a broad meaning to allow for the expanding nature of the LVN
profession. Therefore, the Board argues, the amended Regulations are within
the scope of the authority conferred by the statute and it is unnecessary to refer
to the legislative history of the statute.

The Court, however, does not find the statutory language to be free of
ambiguity., To the contrary, the Legislature’s use of the word "medications” in
subsection (a) but not in subsection (c) renders the statute ambiguous on its
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face. Was subsection (a) added to limit the drcumstances under which LVNs
may administer medication to hypodermic injections, or merely to clarify that
LVNs shall be authorized to give hypodermic injections containing medications in
addition to administering intravenous fluids?

The Court is unable to answer this question by looking at the face of the
statute. Neither the term “intravenous fluid," nor the term “"medication" Is
defined by the Vocational Nursing Practice Act, so the Court must resort to the
"ordinary, everyday" meaning of such terms. (Herman, supra, at p.826.) The
Board contends that the ordinary, everyday meaning of the .term "fluid" is a
substance tending to flow or conform to the outline of its container, and that the
term “intravenous fluids" includes any fluid that can be administered
“intravenously, including "fluids” of medieations. The Board further contends that
the ordinary, everyday meaning of the word "medication" includes substances
used as a remedial treatment of a mental or bodily disorder, and that, under this
definiton, nutrients, electrolytes, and other fluids are all "medications." (See AG
601-02.)

However, as documented in the OAL's Decision of Disapproval, medical
dictionaries and reference sources generally distinguish between the terms
"intravenous fluids" and "medications” by separating the words by an "and," "or,"
a comma, or other distinguishing words (e.g., "The label of each container of
fluid or medication . . . "), This suggests that, at least in the medical
community, the term “intravenous fluids" does not necessarily Include
"medications.” (See AG 575-76.)

In Its Supplement to Final Statement of Reasons, the Board contended
that LVNs were authorized to administer medications intravenously by section
2860.5(a) because the term "hypodermic Injection" includes "intravascular”
injections. (AG 643.) The Court Is not persuaded by this argument. First, it is
dubious that the ordinary, everyday meaning of a "hypodermic injection” in 1974
included Intravascular injections. - (See, e.g., AG 575, 907.) Second, this
interpretation renders the statute absurd In that it would authorize an LVN to
administer medications intravenously without condition, but would authorize
LVNs to administer fuids intravenously only If the nurse has satisfactorily
completed a prescribed course of instruction and demonstrated competence and
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the procedure Is performed in an organized health care system In accordance
with written standardized procedures. (SeeBus. & Prof. Code § 2860.5(a), (c).)

Similarly, the Court Is unable to rely on the principle of statutory
construction that a specific provision relating to a particular subject governs as
against a general provision, (People v. Superior Court (2002) 28 Cal.4th 798,
809), because it is unclear from the face of the statute whether subsection (a)
was Intended as a specific limitation on when LVNs may administer medications,
or as general authorization for them to administer hypodermic injections.

Construing the statute in the context of the overall statutory scheme Is
similarly unavailing. (CENA v. J.R. Wood, Inc..(1987) 196 Cal.App.3d 1372, 1375
[holding that a statute is required to be construed in context, keeping in mind

* the nature and purpose of the statutory scheme of which It is a part].)

It Is true that the statutory framework authorizes unlicensed hemodialysis
technicians to administer medications intravenously under some circumstances.
(See Health & Safety Code § 1794.14(d); Bus. & Prof. Code §§ 1247.2, 1247.3.)
The Board contends that because the Legislature authorized unlicensed
techniclans to administer medications, it also must have intended for Licensed
Vocational Nurses to be authorized to do so. However, this does not necessarily
follow. First, the Hemodialysis Technician Training Act is a wholly unrelated
statute; there are any number of reasons why-the Legislature might permit
unlicensed hemodialysjs technicians to administer medications in hemodialysis
settings but preclude Licensed Vocational Nurses from doing so. Second, the
Hemodialysis Technician Training Act was enacted more than 13 years after AB
3618. Thus, even if the Hemodialysls Technleian Training Act could be construed
as evidence that the Legislature was willing to permit personnel other than
licensed RNs to administer medications intravenously In 1987, this sheds no light
on what the Legislature Intended when It enacted AB 3618 in 1974

Finally, in response to the argument that the Legislature would have
expressly prohibited Intravenous medications If it had so intended, the Court
notes that one could just as easily assert that the absence of authorization to
administer Intravenous medications Is consplicuous and suggests the Legislature
did not intend. LVNs to have such authority.
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In sum, the Court Is unable to resolve these conflicts and therefore
concludes the statute Is ambiguous.

Case law holds that if the meaning of the words of a statute are not clear,
the second step of statutory interpretation Is to refer to the legislative history.
(Herman v. Los Angeles County Meltropolitan Transportation Authority (1999) 71
Cal.App.4th 819, 826.) In this case, the legislative history shows that section
2860.5(c) was not Intended to include medications.

Section 2860.5 was last amended in 1974 by AB 3618. The April 4, 1974,
proposed version of subsection 2 of the bill provided:

Sec. 2. Section 2860.5 of the Business and Professions Code Is
‘amended to read:

A Iicenséd vocational nurse when directed by a physician and
surgeon may do all of the following:

(a) Administer medications by hypodermic Injection.

(c) Start and superimpose intravenous fluids, and administer
medications, as part of intravenous therapy. The above may only
be done if prior thereto such nurse has completed a prescribed
course of instruction by the board and demonstrated competence
and demonstrated understanding of the effect of such medications
and appropriate action to be taken if untoward reaction occurs.
(AG 923-924.)

CNA opposed the April 4, 1974, version of AB 3618 because, among other
reasons, CNA wanted "to strike the LVNs authority to 'administer medications™ as
part of intravenous therapy. (AG 926.) The Legislature subsequently amended
AB 3618 on June 5, 1974, specifically to delete the language that would have
given LVNs-the authotity to administer medications as part of intravenous
therapy. (AG 921-22, 924-25.) As aménded, the bill provided:

Section 1. Section 2860.5 of the Business and i-"rofessions_ Code is
amended to read:

BOOK : 16 . Superior Court of California,
PAGE - ' Sacramento

DATE : JULY 14, 2005
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2860.5. A licensed vocational nurse when directed by a physician
and surgeon may do all of the following:

(a) Administer medications by hypodermic injection.

(c) Start and superimpose Intravenous fluids, and—administer
medicationas-part-of-intravenous-therapy—Fhe-abeve-may-onlybe
rpleted-a-preserbed-course

ken-t-untoward-reaction—eecurs if all of
the following additional conditions exist:

(1) The nurse has satisfactorily completed prescribed course

of instruction approved by the board or has demonstrated

competence to the satisfaction of the board.

(2) The procedure is performed in an organized Lealth care

system in accordance with written standardized procedures
- adopted by the health care .system as formulated by the

committee which Includes representatives of.the .medical,

nursing, and.administrative staffs. . . ." (AG 924-925.)

, It thus appears that the Legislature amended the bill to delete the
language that would have included administration of intravenous medications
within the LVN scope of practice. The amended blll was passed by the Assembly
and the Senate and signed into law by the Governor on September 23, 1974.
(AG 929.)

The general rule is that when the Legislature has rejected a specific
provision which was part of an act when originally Introduced the law as enacted
should not be construed to contain that provision.! (Ventura v. City of San Jose

! This rule has some exceptions. For instance, It-does not apply if the specific language is
replaced by general lapguage that includes the specific instence. (Californfa Ass'n of Psychology
Providers v. Rank (1990) 51 Cal.3d 1, 17-18.) The example given In Rank Is that If a bill were
Introduced dealing with "teachers’ salarles in Los Angeles County,” then amended to deal ‘with
"teachers' salaries" generally, the court would not construe It to apply to all counties excépt Los
Anaelm (Id) This exceptjnn might apply here if the term "intravenous flulds" were construed to
: 16 Superior Court of California,
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(1984) 151 Cal.App.3d 1076, 1080.) Accordingly, this Court concludes that
because the Legislature deleted the language authorizing LVNs to administer
medications intravenously, the statute cannot be construed to contain that
provision.

The Board's early interpretation of the statute also appears to support the
conclusion that LVNs were not authorized to administer IV -medications. In a
Notice from the Board issued on or about March 10, 1978, the Board stated the
following: "

"It has been brought to the attention of the Board that there may
be Licensed Vocational Nurses employed In faciliies who are
administering intravenous medications. This notice is being sent in
order to reach those facllities that are permitting the L.V.N.s to
perform this lllegal procedure.

"The regulations define those Intravenous solutions that L.V.N.s are
permitted to start and superimpose. Medications are not included
since this was not the intent of the law. Therefore, it must be
pointed out that the L.V.N. Is not permitted by law to administer
intravenous medications, add medications to an Intravenous
solution, or start and/or superimpose solutions that contain
medications,” (Declaration of Pamela Allen, Ex. A-1.)

The Board has attempted to explain its 1978 interpretation of "the law" as
a reference to the Board's then-existing regulations, which excluded medications
from the definition of intravenous fluids, rather than a reference to the statute
itself. The Court finds this argument unpersuasive In light of the fact that
elsewhere In the Notice, the Board appeared to distinguish "the law" (l.e., the
statute) from its regulations: "The Board Is concerned that Licensed Vocational

include "medications.” As discussed above, there Is no indication that the Legislature interpreted
“intravenous flulds” in such a manner, or that the Legislature deleted the reference to IV
medications because it belleved such words were supeifluous. To the contvary, the only
evidence suggests the reference to IV medications was deleted in response to objections by CNA
that LVNs should not be authorized to administer medications as part of-IV therapy. Accordingly,
the Court concludes that the exception discussed In Rank does not apply In this case.

BOOK : 16 Superior Court of California,
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Nurses practice within the scope of the law and regulations . . . ." If "law" were
intended to encompass the Board's regulations, this latter reference to
"regulations” would have been superﬂuous

Subsequent legislative attempts to interpret or amend section 2860.5 also
appear to support the Court's interpretation. In 1980, Assemblyman Alatorre
requested a formal opinion from the Legislative Counsel of California asking the
specific question, "May the Board of Vocational Nurse and Psychiatric Technician

_Examiners authorize, by regulation, licensed vocational nurses to administer
medications by Intravenous Injection?" (AG 905-907.) The response by
Legislative Counsel provides, In relevant part:

"We think it is clear that the Legislature has, by the provisions of
Sectlon 2860.5, limited licensed vocational nurses, insofar as the
administration of medications by injection are.concemed, to that of
the hypodermic injection method and has [imited the use of
intravenous method to that of the starting and superimposing of
intravenous fluids under specified conditions. :

"Thus, a regulation of the [BVNPT) which would authorlze licensed
vocational nurses to administer medications by intravenous
injection would be authority which Is beyond that authorized by
Section 2860.5 and, as such, would be Invalld.” (Jd.)

While Opinions of the Legislative Counsel, like opinions of the Attorney
General, are not binding, the California Supreme Court has held that in the
absence of controlling authority, they are persuasive. (Cal Assn. of Psychology
Providers v. Rank (1990) 51 Cal.3d 1, 17; see also Eu v. Chacon (1976) 16
Cal.3d 465, 470 ["Although a legislative expression of the intent of an earlier act

- Is not binding on the courts . , . that expression may properly be considered
together with other factors in amving at the true legislative intent existing when
the prior act was passed."].)

In response to the Legislative Counsel's Opinion, Assemblyman Alatorre
Introduced legislation (AB 642) In the 1981-82 legislative session that would have
"authorize[d] a licensed vocational nurse to start and superimpose [ntravenous
fluids containing medications under specifled conditions." (AG 908-910, 915-
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918.) .AB 642 was sponsored by the Board. In a January 22, 1983 letter to
hospital administrators, the Board stated:

"The Board of Vocational Nurse and Psychiatric Technician
Examiners sponsored AB 642 authored by Assemblyman Richard
Alatorre in the 1981-82 legislative session. This measure would
have expanded the scope of Practice of Licensed Vocational Nurses
and authorized them to administer certain intravenous medications
after successful completion of a course of instruction approved by
the Board. This legislation failled in the Senate Finance
. Committee." (Declaration of Pamela Allen, Ex. A-3.)

The Legislature's failure to enact an amendment to a statutory scheme
generally provides little guidance on the Issue of legislative intent. (American
Ins, Assn. v.-Garamend/ (2005) 127 Cal.App.4th 228, 246.) This Is because the
Legislature's fallure to amend a statute evokes conflicting Inferences. (Jdl)
However, when determining whether an administratively promulgated rule Is
consistent with controlling legislation, legislative rejection of an authorizing
statute may prove more persuasive. (Jd)) The Legislature is presumed to act
with knowledge of an agency's administrative interpretation of the statute, and it
Is reasonable to assume the Legislature would have taken corrective action had it
disagreed with the existing administrative interpretation. (Jones v. Pierce (1988)
199 Cal.App.3d 736, 745-46.) Thus, the Legislature's failure to change the law
lends credence to the Board's administrative construction at the time AB 642 was
rejected. Moreover, the Board's attempt to obtain legislative amendment of the
governing statute can be construed as an Implicit admission that legislative
authorization was needed. (Garamend), supra, at p.246.)

Respondent Board argues that notwithstanding this legislative history, the
Court should defer to the Board's current interpretation of the statute. The
Board cites cases holding that where an agency Is charged with enforcing a
statute, its interpretation of the statute should be entitled to "great welght.”
(Opposition, p.11 [citing Lusardl Construction Co. v. Calif. Occupational Safety &
Health App. Bd. (1991) 1 Cal.App.4th 639, 645; Pacific Legal Foundation v.
Unemployment Ins. Appeals Bd. (1981) 29 Cal.3d 101, 111; Sheyko v. Saenz
(2003) 112 Cal:App.4th 675, 686].) The Board contends the Court should defer
to the agency’s interpretation even If such interpretation is not consistent with
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the agency’s prior interpretation. The Board cites cases holding that "[e]ven

- when an agency adopts a new Interpretation of a statute and rejects an old, a
court must continue to apply a deferential standard of review. . . ." (See e.g.,
Henning v. Industrial Welfare Commn. (1988) 46 Cal.3d 1262, 1270.) In the
abstract, this appears to be a correct statement of the law. However, there is an
exception to this general rule.

As held by the Supreme Court in the Henning case, which was relied upon
by the Board: "When as here the construction in question is not 'a
contemporaneous interpretation’ of the relevant statute and in fact ‘flatly
contradicts the position which the agency had enunclated at an earlier date,
closer to the enactment of the . . . statute[,]' it cannot command significant
deference." (Jd. at p.1278.) This point was reiterated by the Supreme Court'in
Yamaha Corp. of America v. State Board of Equalization (1998) 19 Cal.4th 1, 14,
which held that the weight given to an agency's Interpretation of a statute "will
depend upon the thoroughness evident in its consideration, the validity of Its
reasoning, its consistency with earlier and later pronouncements, and all those
factors which glve It power to persuade . . . ." (See also Brewer v. Patel (1993)
20 Cal.App.4th 1017, 1022 [finding no reason to defer to Labor Commissioner's
Interpretation of regulation where interpretation was contrary to plain meaning of
statute and Inconsistent with Commissioner's own prior interpretation of the
rule]; Whitcomb Hotel, Inc. v. California Emp. Commn. (1944) 24 Cal.2d 753,
757 ["At most administrative practice is a welght In the scale, to be consldered
but not to be Inevitably followed . . . ."].)

In this case, the evidence shows that the Board's current interpretation of
the statute is of recent origin, and Is not consistent with the Board's earlier
interpretation of the statute, which the Board made much closer In time to when
the statute was enacted. Therefore, the Board's interpretation Is not entitled to
the deference that it otherwise would be due.

In any event, whatever the force of administrative construction, relevant
case law establishes that final responsibility for Interpretation of the law rests
with the court. The Court concludes that the Board's interpretation of section
2860.5 is erroneous. As construed by this Court, section 2860.5 prohibits the
Board to adopt a regulation authorizing LVNs to administer Intravenous
medications. Therefore, the amendments to California Code of Regulations, title
BOOK 16 _ Superior Court of California,
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16, sections 2542, 2542.1, 2547, and 2547.1, allowing LVNs to administer IV
medications must be enjoined as Inconsistent with the Vocational Nursing
Practice Act.

C. Does the Board's October 29, 2001, Letter to the California
Dialysis Council Constitute an Underground Reqgulation?

On October 29, 2001, the Board responded by letter to an “inquiry” from
the California Dialysis Council ("CDC") asking whether LVNs were authorized to
initate dialysls via a central line catheter and to perform patient assessments for
the purposes of determining treatment. In its letter, the Board stated that LVNs
"are permitted central line access," and that LVNs "can perform basic
assessment, or data collection.” There Is no dispute that these interpretative
statements were not adopted in accordance with the APA procedures. Thus,
CNA correctly contends that If the Interpretations qualify as "regulations" within
the meaning of Government Code § 11342.6, the regulations are Invalid.
(Callfornla Advocates for Nursing Home reform v. Bonta (2003) 106 Cal.App.4th
498, 507.) -

The Court is not persuaded that the Board's statement in the October 29
letter that "LVNs are permitted central line access" constitutes a regulation
subject to the APA. The APA defines “"regulation" to include “"every rule,
regulation, order, or standard of general application or the amendment,
supplement, or revision of any rule, regulation, order, or standard adopted by
any state agency to implement, interpret, or make specific the law enforced or
administered by It, or to govern its procedure." (Gov. Code § 11342.600.) A
regulation subject to the APA has two principal identifying characteristics. First,
the agency must intend Iits rule to apply generally, rather than In a specific case.
Second, the rule must "Implement, Interpret, or make specific the law enforced
or administered by [the agency], or . . . govern [the agency's] procedure.”
(Bonta, supra, at pp.506-07 [citing Tidewater Marine Western, Inc. v. Bradshaw
(1996) 14 Cal.4th 557, 571].)

. CNA apparently contends that the Board's statement constitutes a
"regulation" because It appears to conflict with a June 23, 1993, letter from the
Board stating that LVNs may change site dressings but that "[n]Jo other
procedures or manipulation of central lines are permitted." (Declaration of
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Pamela Allen, Ex.A~4.) However, the June 23 letter appears to have been
responding to a question about bolus or "push” administration Into central lines
and the language must be read Iin this context. Moreover, section 2860.5
expressly authorizes LVNs to "start and superimpose intravenous fiuids" if certain
conditions are met, and does not limit LVNs, to accessing secondary infusion
lines. Accordingly, the Court interprets the statement In the Board's October 29
letter as a statement of existing law and not as a new "regulation" within the
meaning of the APA.

Similarly, the Court is not persuaded that the Board's statement in the
October 29 letter that "the LVN can perform baslic assessment or data collection"
Is an underground regulation. The letter merely reiterates what Regulation
2518.5 already provides, namely, that the scope of LVN practice includes “basic
assessment (data collection)." (See 16 C.C.R. § 2518.5.)

The statements in the Board's October 29 letter do not constitute
underground regulations.

D. Conclusion

The Court finds that the amended Regulations must be set aside because
the Regulations are not within the scope of the authority conferred by the
" statute. .

Accordingly, the Court grants CNA's request for a peremptory writ of
mandate commanding Respondents to set aside the Regulations, and for a
permanent injunction enjoining the Implementation and enforcement of the
Regulations. Respondents shall flle a return to the peremptory writ of mandate
within 30 days after It is served on them describing what steps they have taken
to comply with the writ. The Court denies CNA's request for declaratory refief in
respect to the October 29, 2001, Advice Letter.

CNA s directed to prepare a formal judgment, attaching the Court's ruling
as an exhibit, and a writ of mandate consistent with the ruling; submit them to
opposing counsel for approval as to form; and thereafter submit- them to the
Court for signature and entry of judgment in accordance with Rule of Court 391.
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Any request for fees or costs shall comply with the Code of Civul Procedure

and all state and local rules.
Dated: July 14, 2005
Ju ershey,
J of the‘Superior Court,
e of California
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CERTIFICATE OF SERVICE BY MAILING
(C.C.P. SEC 1013QA(3))

1, the Clerk of the Superior Court of California, County of Sacramento, certify that
I am not a party to this cause, and on the date shown below I served the
foregoing MINUTE ORDER by depositing true copies thereof, enclosed in
separate, sealed envelopes with the postage fully prepaid, in the United States’
Mall at Sacramento, California, each of which envelopes was addressed
respectively to the persons and addressed shown. I, the undersigned deputy
clerk, declare under penalty of perjury that the forgoing is true and correct.

Dated: July Mg 2005 | [/
: D. Ahee, éeéu_véurtroom Clerk

Californla Nurses Association
Legal Department

Pamela Allen

2000 Franklin Street, Suite 300
Oakland, CA 94612

JESSICA M. AMGWERD
California Department of Justice
1300 1 Street, Suite 125

P.O. Box 944255
Sacramento, CA 94244-2550
BOOK : 16 Superior Court of California,
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SACRAMENTO

CALIFORNIA NURSES ASSOCIATION, ; Case No.: 03AS00990

Petitioner and Plaintiff, ,
V8. PEREMPTORY WRIT OF MANDATE

TERESA BELLO-JONES, in her official
capacity, CALIFORNIA BOARD OF -
VOCATIONAL NURSING AND Case Filed: February 24, 2003

PSYCHIATRIC TECHNICIANS, Judge: Hon. Judy Holzer Hersher

Respondents and Defendants.

N N

To Respondents Teresa Bello-Jones and Board of Vocational Nursing and Psychiatric

Technicians:
. WHEREAS on O()‘ (755 , judgment was entered in this action, ordering that a

peremptory writ of mandate be issued from this Court, _ B

THEREFORE, YOU ARE HEI_IEBY COMMANDED, to rescind the amendments to title
16, California Code of Regulations §§ 2542, 2542.1, 2547 and 2547.1 that were effective
February 28, 2003, and to refrain from implementing or enforcing the terms of said amendments
and shall, instead, im‘plqment and enforce the terms of title 16, California Code of Regulations
§§ 2542, 2542.1, 2547 and 2547.1 as they existed prior to the February 28, 2003 amendments;

1

PEREMPTORY WRIT OF MANDATE
CASE NO. 03AS00990
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AND ARE HEREBY FURTHER COMMANDED, within thirty days from the date that a*
copy of this writ is served on you, to file a return to this peremptory writ of mandate describing
what steps have been taken to comply with the writ,”

DATED: _{I-8#045 , Clerk
LET{THE FOREGOING WRIT ISSUE.
DATERD: : l

Honorable Judge Holzer Hersher

Judge of the Superior Court

2
PEREMPTORY WRIT OF MANDATE
CASENO. 03AS00990
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I I e ASSOCIATION
A Voice for Nurses ~ A Vision for Healthcare

www.calnurse.org

November 22, 2005
By Hand Delivery

Diane Ahee, Clerk to

The Honorable Judy Holzer Hersher
Sacramenta County Superior Court
Department 16
720 Ninth Street
Sacramento, CA 95814

RE: . California Nurses Association v. Teresa Bello-Jones, et al.
Sacramento Superior Court Case Number: 03AS00990

Dear Ms. Ahee:

On August 15, 2005, in accordance with Judge Hersher's instruction in her ruling in the
above-referenced case dated July 14, 2005, | sent the original plus one copy each for
execution by the Court of a proposed Final Judgment and a proposed Peremptory Writ of
Mandate. As | indicated at that time, drafts of both of those documents had been provided
to and approved as to form by Jessica Amgwerd, counsel for the respondents.

Judge Hersher signed the Final Judgment on August 17, but there was a delay in our
receiving a copy, apparently due to confusion caused by the fact that some of the Court's
records had the case number misidentified as 03AS00900, rather than the correct Case No.
of 03AS00990.

We still have not received the signed Peremptory Writ of Mandate. | am enclosing herewith
twa clean copies of the proposed Peremptory Writ of Mandate for the Court's consideration,
in the event the originals have been misplaced. | am also enclosing a self-addressed,
stamped envelope for return of an executed copy, assuming the Court signs the Writ as
drafted. ;

Once the Writ issues, | will prepare, file and serve a Notice of Entry of Judgment Granting
Peremptory Writ, which should bring this case to a close.

QO CNA OAKLAND O CNASAURAMENTO  QCNASANTA CLARA O CNA FRESNO’ 0 CNA GLENDALE O CNA SAN DIEGO
HEADQUARTERS 1107 9% Street, Ste 900 1961 Pruncridge Ave., # I 125 E. Barstow, Ste 112 425 West Broadway, Ste 111 3160 Camino del Rio So., # 305
2000 Franklin St., Ste, 300 Sacramento, CA 95814 Santa Clara, CA 95050 Fresno, CA 93710 Glendale, CA 91204 San Diega, CA 92108
Oaklund, CA 94612 (916) 446-5021 (408) 920-0290 (559) 2:48-1948 (818) 240-1900 (619) 516-4917

(510) 273-2200 Fux: (916) 446-6319 Fax: (408) 9200362 Fax: (559) 248-9220 Fax: (818) 240-8336 . Fax: (619) 516-4922

Fax: (510) 663-1625 ol
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Letter to Diane Ahee
November 22, 2005
Page 2

| very much appreciate your time and assistance in this matter. Please contact me at (510)
273-2271 if you have any questions or require revision of the enclosed proposed Writ.

Very truly yours,

CALIFORNIA NURSES ASSOCIATION
LEGAL DEPARTMENT

Pamela Allen
Legal Counsel

Enclosures
cc: Jessica M. Amgwerd, Deputy Attomey General
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CALIFORNIA HEALTH AND HUMAN SERVICES AGENCY
DEPARTMENT OF PUBLIC HEALTH

ECEIVE

JUN 28 2013

r'nDux &

STATEMENT OF QEFICIENCIES
AND PLAM OF CORRECTION

(X} PROVIDER/SUPPLIEFUCLIA
(BENTIFICATION NUMBER

050360

(X2) UL "Sm’ﬂosa D.O.

A BUILOING
8 WING

(X3) DATE SURVEY
CCMPLETED

06/30/2011

NAME OF PROVIDER OR SUPPLIER
Marin General Mospital

STREEY ADDRESS, CIYY, STATE, 2IP CODE
250 Bon Alr Rd, Graenbrae, CA 34304-1702 MARIN CQUNTY

(X430 SUMMARY STATEMENT OF DEFICIENCIES [[+] PROVIDER'S PLAN OF CORRECTION X8y
PREFIX |EACH GEFICIENCY MUST hE PRECEEDED 8Y FULL PREFIX {EACH CORRECTIVE ACTION SHOULD BE CROSS- COMPLETE
FAG REGULATORY OR LSC IQENTIFYING INFORMATION} Tag REFERENCED TO THE APPROFRITE DERTIENCY) DATE
The following reflects the findings of tha Department ) ) ]
of Public Health during an inspaction visit: The following conslitutes Marin
[ General Hospital's plan of
' correction of tha alleged
|Comp|a|nt intake Number ’ deficiencies cited by the California
CA00269065, CA00276079. CACN274284 - | Department of Public Health in
| Substantiated | lhe Statement of Deficiencies
from State 2567 dated 5/29/2013.
Representing the Department of Public Health: | Preparation and/or execution of
Survayor 10 # 27294, HFEN this evidence qf corrective :achon
does not constilute admission ar
The inspection was limited to the specific tacility agreement by the provider of the
l - . {ruth of the facts alleged or
evant invastigated and doas rol reprasent the .
| findings af a (ull ingpection of the facility conclusians set forth 0{1 the [
Statement of Deficiencies. [t has
. been prepared and/or executed
[Health and Salety Caode Section 1280 {(c) For solelypbegause It is required by
ipurposes of this section “immediate jeopardy” State law
meaans a3 sitvalion 0 which the licensee's |
noncompliance with one or more requirements of 1 immediately after the event an
licensure has caused, or is likely to cause, serous investigation commenced.
njury or death to the patient.
The involved Registered Nurses }//q/ 71
Penalty number 110009908 (RN) and R,esn'r?low Therap!sl
{RT} were interviewed for their
A 001 informed Adverse Event Natification accounting of the even, ﬂospatal
management carefully reviewed
. and documented its review of any
' Heal i “Th A
| : e?_th and S SW Coge Section: 1274.140), ' allegations made as to employees
| faclity shall infarm the patent ar the party o determine whether any
' respansible for the patient of the adverse event by disciplinary or corrective action
he fime the report 13 made | was warranted as 10 acls o
) . | omissions by or related ta such
The COPH verified that the faciity informed the employees. These reviews were
| palient or the party responsible for tha patient of the compieted as 1o the RN
adversa evenl by the time the report was made. employeas on 5/11/2011 and the
RT on 5/12/11, Employee matters
A 010 1280.1(a) Heallh & Safely Code 1280 are reviewed under the policies
and pracedures of the
Event ID'L\IM'! 1 52912013 3:21:27PM
uacmvoa%sc roR: :,2& ;'&3 ER/ 5-{&@ REPRESENTATIVE'S SIGNAT L’RE = NTLE (X8) OAT
R .\_,»-\IJ AL 2 L » Nl 1~ }\-J)‘n.u& e /fl/“zs/j
8y yygning bﬂ document, 1 am AcknOw ikdging freceipt of he entire o daﬂ pa'knl Pageys) tihry 9 g ¥

Any deficivney statement Bnding wih an

k(") denotes 3
suffizerd p

thai other

% )
o

ion 10 1ha palienis. Excepl for nussing homas, he ingwnigs abave are disc

y which Lhe ingthiton may ba excused from copecung braviding it !s determined

90 days o g 1he date

ul survey whather or nol a plan of carzeciion is provided. For nursing homes, the abave indings and plans of correction aie disciosahle 14 deys following
the dato theso documents afe made svailabla to 1he facility, It daficiencles are cited, an approved plan of correction is requlsile to contnuad program

paticlpgntion.
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CALIFORNIA HEALTH AND HUMAN SERVICES AGENCY
OEPARTMENT OF PUBLIC HEALTH

STATEMEN! OF DEFICIENCIES
AND PLAN OF CORRECTION

(X1) PROVIDER/SUPPLIER/CLIA
DEMTIFICATION NUMBER

060360

(X2) MULTIPLE CONSTRUCTION

A BULOING

b WING

(433 DATE SURVEY
CCMPLETED

08/30/2011

NAME OF PROVIOER OR SUPPLIER
Marin Genaral Hoapital

SYREET ADORESS, CITY, STATE &P CODE
160 8on Alr Rd, Grasnhrae, CA 34304-1702 MARIN COUNTY

(X410
PRESIX
TAG

SUMMARY STATEMENT OF OEFICIENCIES |

(EACH DEFICIENCY MUST BE PRECEEQCEQ BY FULL
REQULATORY OR LSC IDENTIF YiNG INFORMA TION)

io
PREFIX
TAG

PROVIDER'S PLAN CGFf CORRECTION
[EACH CORREC TVE ACTION SHOULD BE CROSS.
REFERENCED TG THE APFROPRIATE OEFICIENCY)

(18]
COMPLETE
DATE

(a) Subject lo subgivision (d), prior 1o the effective
|date of regulabions adopted o implement Section
{12803, i a licansee of a health facilty fcensed
under subdivision (a), (b). or () of Section 125G
receives a nolica of deficiency constitubng an
immediate jeopacdy la ths health or safsty of a
pslent and is required to submit a plan of
correction, the depariment may assess |he
licenses an  administrative panalty in an amount
not to exceed twenty-five Ihousand dollais
(825,000) per violation.

This RULE is not mat as evidenced by

E 1158 T22 DivSe CH1 ART8 70423(a} Intensive |
Care Services Ganeral Requiremeants

(@) Writan policies and procedures shal  be
developed and maintaned by ths person
redponsible Tor the sesvice in consultation with other
appropriate health professionals and administration.
Polities shall be approved by the governing body.
| Procedures shall be approved by the adminislration
and medical stafi where such s appropriate.
Policies and procedures shall inclugs, but not be
limited lo:

This RULE is not met as evidenced by.
See Tag 1158, 1160, and 1164,

E 1159 T22 DIVS CH1 ARTS 70493(a) (3)
Intensive Care Services Generat Requirements

(3) Routine procedures.

Department of Human
Resources. These include a
system of progressive disciplinary
action for which the Executive
Director of Human Resources is
ultimately responsible. As
required by the Respiratory Care
Board the RT was reponted to the
licensing agency. Complete
records of any such actions taken
al the time are maintained and
are available for on-site inspection
in the Office of the Executive
Director of Human Resources. in
addition, management conducted
an oversil review of the applicable
policies, procedures, bylaws and
rules and regulations and any
amendments therelo undertaken
by lhe Department of Human
Resources to ensure that the
allegations cantained in the
deficiency report were adequately
addressed by these policies,

The poiicy and ptocedure entitled
Patient Care Protocot Intubation,
Assisling with, was revised 1o
include time framesa for
assessment and reassessment of
the patient during the intubation
process by nursing and
respiratory therapy. The policy
was revised further lo include a
{ime-out precedure and
assurance of adequate ventilation
post-intubation. The time-out
process includes documenting the

9// /ll

Evenl {D:LHIM 11

$292013

121:27PM
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CALIFORNIA HEALTH AND HUMAN SERVICES AGENCY
NEPARTMENT OF PUBLIC HEALTH

(X1) FROVIDCRISUPPLIER/CLLA
1DENTIFICATION NUMBER

S1ATEMEN| OF DEYWIENC ES
ANQ LAt OF COQHRECTION

050360

(X2} MULTIPLE CONSTRUCTION

A BURDING
B wING

(%3] DAIE SURVEY
COMPLETED

06/30/2011

NAME OF PROVIOER OR SUPPLIER
Marin Gangraf Hospltal

STREET ADDRESS CITY, STATE ZiF COQE
250 Bon Alr Rd, Gregnbraa, CA 34904:1202 MARIN COUNTY

SUNMARY STATEMENT OF DEFICIENCIES

x4 10
PREFIX {EACH DEFICIENCY MUST 3E PRECEEDED BY FULL
RECULATORY G LSC IDENTIEYING INFORMATION) |

!
tac |
|

19
PHEFIX
TAG l

PROVIDER'S PLAN OF CORRECTION
|EACH CORRECTIVE ACTKIN SHOULC BE CROSS-
REFERLNCED 10 THE APPRQPRIATE DEFICIENCY)

(X8}
COMPLETE
BATE

{ This RULE 15 not met as evidenced by:
. Sea Tag 11568, 1160, and 1164

IE 1160 122 DIVS CH1 ARTE 70493(a) (Q)
Intersiva Care Sérvices General Requirements

| (4) Emergency procedures
Ttus RULE 1s nct met as evidenced by:
ISee Tag 1156, 1159, and 1164

|
E 1164 T22 DIVE CH1 ARTS 70485(a) (13
Intensive Care Service Staff

A physicigan with  vaining in critical cara
medicire shall have overall responsibility for the
{intensive cate sarvice. This physician or his
designatad alternate shall be respensible for

-{a)

) Fhe hospital violated (he reguialion by failing to
implemant intensivea care polices and procedures
when the respiratory therapist and three reqistered
nurses did not provide reassessment and did not
orevide  conlinued  ongaing  assessments  with
documenlation of respiralory care given; including
'lha intubation procedure, and Patient 11's response
|lo the procecura according to the acule care
| hospilal's policies and procedures. These failures
contribuled to Patient 11's death, These faitures of
|the violations of Seclion, 70493(a), 70433(a} (3),
| 70493{a) (4) and 70495(a) (1) of Title 22 of Lho’
’ Calforma Code of Regulations and was a deficiency [

size ang placemenl of the
endotracheal tube, securing the
endotracheal tube, connecting the
patient to the venlilator,
observations of pulmonary,
cardiavascuiar and neurological
stalus (e.g., observing the patient
flow loop, chest rise, bilateral
breath sounds, patient volume,
and peak inspiralion pressure,
verifying pulse oximetry),
observing heater satlings and
humidification, setting alarms,
documentation and labeling of
documents. The policy was
appraved by Nursing on 8/5/2011,
the Medical Executive Committee
on B/15/2011 and the Quaiity and
Patient Safety Committee on
8/23/2011. Itis approved by lhe
Board of Directors on 9/1/2011.

The ventilator flow sheet was
revised to include the RT and RN
signalure verifications of
participalion in the lime-out
checkiist. This checklist Is
currently incorporated into the
electronic health record {HER).
The time-out process inctudes
noting the size and placement of
the endotracheal tube, securing
the andotracheal tube, cannecting
lhe patient to the ventilator,
observing pulmonary,
cardiovascular, and neurological
status (e.g., observing the patient
fliow loop. chest rise, bilateral

T,L/l“f/fl

Event ID:LHIMT1

52912013

3:2127FPM
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CALIFORNIA HEALTH AND HUMAN SERVICES AGENCY
DEPARTMENT OF PUBLIC HEALTH

STATEMENT OF DEFICIENCIES (%1) PROVICER/SUPPLIER/CLIA (X2} MULTIPLE CONSTRUCTION {X3) OATE SURVEY
AMO PLAN OF CGRRECTION ICENTIFICATION NUMBER COMPLETED
A ALLIDING
050380 B WINQ 06/10/2011
NAJAE OF PROVIDFR CR SUPPUER STREET ADDRESS, CITY STATE, ZIR CODE
Marin Genaral Hosgital 250 Ban Alr Rd, Greenbras, CA 94904-1702 MARIN COUNTY
(x4} 10 | SUMMARY STATEMENT QF CEFICIENCIES D PROVIDER § PLAN OF CORAECTION {RS)
PREFIX | JEACH DEFICIEHCY MUST Ré PRECEEDED BY FULL PREFIX (EACH CQRRECTIVE ACTION SWOULD BE CROSS- COMFLETE
FAG FeGUL ATORY OH LSC (UENTIFY LG INFORMA TEON; TAG REFERENCFD Y( THE APPROPRIATE DEFICIENCY) 0ATE
|
breath sounds, patient volume,
iihal caused, or was likely to cause, serious Injufy and peak inspiration pressure,
and dealh (o the patient, and therelore constitules verifying pulse oximelry),
an immediate jeopardy within lhe meaning of Healih observing heater settings and
and Safety Ccde 1280 1(a) numidification, selling alarms,
f documentation and labeling of
| Findings f documents,
A medical chan review was conducted on 08/30/11 All respiratery therapists were q.//q/,,
hat indicaled Patien 11was 8 52 year old female trained on the time-~out checklist
admitied 1o the faclity on [[ll1t. wih diagnoses and Ventilator Flow sheel revision
incuding  respratory  lallure due  to pneumonia, by 5/19/2011,
kidney fallure, seizure disorde:r, and sepsis. She . .
required a ventlalor (a mechsnical deviee used to Ventilalor competency for RT's is
provide atificial ventlations brealhs) as Patient 11 done at hire and each time a new
\asnAble 16/ breathe g Ner awi ventitalor series is pqrchased or
leased. Compelencies are filed
L 1
Durng an intervew on  0630/11at 10:45 a.m, '{,\ the employee s perg.onnel G'e'
Licensed Nurse L stated Patient 11 had peen in the Hamasipalelicy FRUITEE 2 Sign-
intensive Care Undt (ICU) since [Jfne had been ol el e
‘ , designated RT evaluator.
| oan a ventilator most of that ime  There had been »
‘lew attempts lo waan Patiant 11 from the ventlator All RNs in ICU complete a
wnlﬁoul syccess. She slalef! on -H, the ventilater competency on hire.
decision was made 10 Iry again to wean Patient 11 The competency includes a case
|off \he vantdator. Palient 19 was extubaled argund sludy’ written test ques[ions and
10am, and placed on bi-pap {a non-invasive form ihe time-out checklist, When the
of wrealhing assistance) tul continued t© have time-oul procedure was
| dithculty breathing throughout the day. The dedsian developed RNs in ICU, ED, NICU,
435 made lo re-inlubate Patient 11and put her and Nursing Supervisors
back on lhe ventiator Licensea Nurse L slated compieted a competency. The
Respratory Therapist K and Physictan | (who compelency requires a sign-off by
perdormed the intubabion) snd hersell were prasent the nurse evalualor.
'in the toom. The whole procedure took aboul 5
minules and was completed at 508pm. The A time-out lool was developed lo
intubation procedure went well and Licensed Nurse perform on the intubated patient
L gave repont ta Licensed Nurse N Licensed Nurse after connecu_on to the ventilator.
The 1ool consists of 12
Event ID:LHIM11 5/29/2013 3:21:27PM
Page 4 of@
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CALIFORNIA HEALTI I ANO HUMAN SERVICES AGENCY
CEPARTMENT OF PUBLIC HEALTH

STATENENT OF CEFICIENCIES (X1) PROVIDER/SUPPLIER/CLIA {%2) MULTIPLE CONSTRUCTION (X3) DATE SURVEY
AND PLAN OF CORRECTION IDENTFICATION NUMBER COMPLETED
A BUILDING
050160 8 'WMING 08/30/2011
NAME NF PROVIOER OR SUPPLIER STREET ADDRESS, CITY, STATE, 2IP COQE
Marin General Hospital 250 Bon Alr Rd, Greenbras, CA 94504-1702 MARIN COUNTY
(x4 1D SUMMARY STATEMENT OF DEFICIENCIES D PROVIDER'S FLAN OF CORRECTION 1%5)
PREF WX (EACH QEFICIENCY LIUST BE PRECEEDED BY FULL PREFWX {EACH CORRECTIVE ACTION SHOWAD BE CROSS- COMPLETE
faG REGULAICAY OR LSC 1IDEXTIFY MG iNFOIMATION) TAG REFERENCED TO THE APPROPRIATE DEFICIENGY) OATE
| assessment items to ensure
L stated when she lelt the mom Respratory peoper oxygenation of the patient.
Therapist K was laping the endotracheal tube (ET)
and then connected the ventilalor lo the ET tube The time-out checklist was ENFET
She slatec at that point the x-ray lecnnivan had laminated and placed on every
;arrived ta do a chest x.ray, so they left the room ventilatar by 5/19/2011. The RT
‘including Respiratory Therapist K. Licensed Nurse f campletes the time-out verification
L stated she did not know where Raspiralary process using the checklis!
Therapisl K wont, and she did not see him again immediately after the patient is
untl 5:20-524pm. when tney called the coce attached to the ventilator.
' Licensed Nursa L stated sha had not looked at the
| ventilaler monitor until she returned to the room at The time-out checklist and 7//4/H
?5:20 p.m, She stated 1t was ihen she looked at lhe signature verification for RT and
!manilor and saw no respiratary wave forms. The RN's was implemented slarling on
monitor read “waiting lo be connected lo patient.” 6/1/11 by Respiratary Therapy.
She zlso stated none of lhe ventilator alarms had Staff received education on the
‘scunded which indicaled la her that the ventilator new requirements, including,
{was not worang. Licensed Nurse L stated !he qssessmenls and reassessrr]ents
irespiratory therapists are responsible for the time f(ames and documentatlon.
i functioning of the ventilators, including setting the | Ljﬂlgls.lm 'glé'gn 6’_;/71’32101 '1RNS IR
' aiarms  Patient 11's cardiac monitar alarmed at dy by #2011, RN
! ) : and RTs were educated to the
1520pm The monitar indicated Patient 11's heart ' -
‘ ; ) ) practice change prior o the
‘raze 10 be law, in tha 40's (normal range 60 - 30's) approval of the policy due to the
'and her oxygen levels wera aboul 60% (normal significance of the event.
range- 95%-100%)  Licersed Nurse L  and Decumentation of signature
Physician |, who were at |he desk ran to |he room verification of the checklist
and noted the venblalor monitor screen read procass by beth RT and RN's is in
"walling to be ccnracted to patient,” which meant the HER. “Critical Care Services-
| the ventrator was on “stand by” mode and was not Patient Care Protocol —
providing dreaths to Patient 11 Physician | Respiratory Care Standards” and
immedsately disconrected the ventlator from the ICU Plan of Pravision of Care”
| endotracheal tube and imhated bagimask manual dacumentation requirements were
| breathing, and a chemical code was called (only also covered.
emergency medications were given) The code was
staded at 5:24p.m. and ended at 537pm, Responsible Person
resuling in Patient 11's death, When Licensed
Vice President, Nursing Services
Evanl ID:ILHIM1Y 5259/2012 3.21.27PM
Page 5ol 9
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CALIFCRNIA HEALTH AND ! IUMAN SERVICES AGENCY
LEPARTMENT OF PUBLIC HEALTH

SIATEMENT GF OEHICIEMCIES (A PHOVDEI/SUFPLIERICLIA LX2) MU TIPLE CONSTRUCTIGH (%3) DATE SURVEY
AND BLAN OF CCRREC TIQN IDENTIFICATICN NUMBER COPLETED
A BULLING ———————
050360 8 VANG 0613072011
MAME OF PROVICER DR SUI'®LIER STREET ADDRESS CITY, STATE ZiP CODE
Marin Genoral Moapital 250 Bon Air Rd, Giecnbrae, CA 94804-1702 MARIN COUNTY
’
(24110 SUNMARY STATEMENT OF DEFICIENCIES : 10 PROVIOER'S PLAN QF CORRECTION (xS}
VREFIX (EACH DEFSCIENCY MUST BE PRECEEDED BY FULL | PREFIX {EACH CORRECTIVE AC TION SROULD BE CROSS- COMPLETE
1AG REGULATORY CR LSC IENTIFYING INFORMATION) TAG REFERENFEO 70 THE APPAQPRIATE DEFICIENCY) OAE
I
“Nurse L was  asked  what  the  nurses' o
‘ . . . Monilaring
responsibdites were post-intubation, she slated the |
prmary nurlse should make sure (he chesl nsas The Manager, Respiratary Care
and talls, listen lo the lung sounds, obsarva tha or designee is audiling all
verdilaler  moniter ‘.o. make sure 1t ts praviding ventilator cases far RT and RN
ve.r\hiatxons lo the patienl, observe lesplral'ory wave compliance with signature
forms on the monitor, make sure ET tube is secure, verification of the time-out
rmake sure oxygen levals are within normal limits checklist. Immediate action is
i taken by the nurse manager and
:During an intervew on 08/3Q/1tat 10:15am., the respiratory manager with nen-
| Physician | stated that aRer Patient 11 was cempliant staff, including
(intubated, he and Raspiralory Therapist K checked appropriale re-education or
the lung sounds and checked the camon dioxide discipline, Data is analyzeq and
.(CO2) monilor ang everything was okay sc he | reported lo the Performance
nstructed Respiratory Theraspist K to coonect (he | Improvement Comml.tlee quarerly
jventlator ta Patient 11's ET tube. Physician | ' or more frequently if indicaled for
staled he then ieft (he room, and wsnt back lo Ihe action of any identified trends.
‘desk lo complete his charting Physician | slaled . i . /“//
| he did not ook at the ventlalor monitor at that time The respiratory lhelfapls(s were + ]
He stated usually the resprratory therapist slays in | “;I-educ.al?d rag:a;dnr:g Chg(:;]ng £2)
the room lo make sure the ventilator is funclianing ﬁeégsgr;:r?té]r? mr::l;saerl‘y 1ore
roperty. : ; ’
prRRerty respiratory failure according to
) . department policy “Respiralo
Ouning 4n nderview on 07/05/91 at 2 p.m. Licensed ! Cea‘:e Serevicep:?j:nualsf‘;r Cri;iycal
Nursg M ' stalgd lhpat he V:as helping Elcensed | Care Department” page 4; and
Nursa. N ‘e_posmon atient 11 o0n -n after lhe the new reguirements for the
oost inlubation chest x-ray. Llcansag Nuise M was Ventilator Flow Sheet on
, asked it he had looked at the ventilator manitor of 6/15/2011, Charting is dane at
!checked tlo see it Patient 11was breathing hs least every 2 hours on all
'slated he had not, untl Physician | and Licensed ventilated palients, or any time
Nusse L ¢ame back nto the room. When asked the RT has an encounter with the
what were nurses' responsivilllies  posl-intubakion, patient and when any change in
‘ticensad Nursa M slaled lo listen to the palients’ patient status accurs,
breath sounds, maks surg the venllator is giving I
venlilations 1o the patient, observe Lhe patent’s Information Systems collaborated ‘)/‘lb i
with nursing and respiratory
Event ID'LHIMI1 5/25/2013 321 27PM
FPagalol 8
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CALIFORNIA HEAL T AND HUMAN SERVICES AGENCY
CEPARTMENT OF PUBLIC HEALTH

STATEMENT OF DEFICIENCIES
ANQ A(AN OF CBRRECTION

{X1) PROVINER/SUIPPLIER/CLIA
IDENTIFICATION NUMBER:

050380

(X2] MULTIPLE CONSTRUCTION

A BUILDING
a WMKRG

{X3} DATE SURVEY
CCMPLETED

08s30/20 11

NAME OF PROVICER OR SUPPLIER
Marin Gensaral Hogpllai

STREET ADDRESS, CITY, STATE, 2P COOE
250 Bon Alr Rd, Greenbras, CA 94304-1702 MARIN COUNTY

A4 1D SUMMARY STATEMENT OF OEFICIENCIES { D PROVIDER'S PLAN OF CORRECG FION ixs)
MREFIX (EACH DEFICIENCY MUST BE PRECEEDED BY FULL | PREFIX {EACH CORRECTIVE ACTION SHOULO BE CROSS- COMPLETE
1AG AEGULATORY OR LIC ICENTIFYING INFORMATION) YAG REFENENCED 7O FHE APPROPRIATE DEFICIENCY DATE
| therapy staff to help facilitate
chest for rise and fall, lock at the ventilalor monilor documentation with the new
tor reapiratory waves, and monitor blood pressure, | ! elecironic medical record by
| hear rate, respiratory rate, and oxyger lsvels. | building screens that include all
I required documentation for the
Ounng an inlerview on 07/25/11 at 2:45pm,, lime-out procedure and
Licgnsed Nurse N stated she had not assessed ‘ documentation an the ventilator
Patient 11's breathing afler the ventilator was , flow sheet to reduce
connected, but she had listened 1o Fatient 11's inconsistencies. The
tung sounds immediately following the intubation implementation of an electronic
while Respiratory Therapist K was sfil providing | health record for nursing and
manual brealhing for Patient 11 clinical ancillary services was
! caompleted 9/26/2011,
Dunng additional interview on 08/30/11 at  10:00 I o .
am, Administative Staff A stated Respiratory | In the interim (July 2011 until RIANS /‘ !
| Therapist K no longer worked at the hospital 9/26/1_1 a manitoring process was
Several adempls (06/30/11, 07/05/11 and 07/22/11) established see below
wera made by telephone to contact Respiratory '5"°'_“"9””9 ’af“’ feedback'andfor
Therapist K withoul success Administrativa Staff A d'.s qplmaty action foﬁhgornmg *0.
) " clinicians who are deficient on this
sialed that on 1the ventlator in question <hardard
was axamined by the haspilal's biomedical i
enginesrs and the campany who semced the Responsible Person
(ventilators and was found t¢ B8 In good working
:,50""1'“0"“ Manager, Respiralory Care
|During an interview on 07/06/11 at 2:45p.m, Monitoring
Adminisirative Staft J staled their own investigation
revealed the lharmameter probe had been remaved The Manager, Respiratary Care
from (he venlilator and the lubing had not been or designee is auditing all
| recapped which aleted the ventilator o go on | Ventilator Flow Sheets and
| stand-by mode. ! counsels respiratory staff for
compliance. Disciplinary action
Durng observation on 0708/11at  3.00pm, and/or education will be taken for
Administrative  Staff J demonstrated how  the repeated episcdes of non-
venbiators are checked fof proper functioning. It compliance. Data is analyzed
was nated thal when the cap was open an the and reported to the Performance
] Improvement Committee quarterly
Event (D LHRA11 5/28/2013 3:21:27PM
Page 7ol ¢

Slale-2587



CALIFORNIA HEALTH AND HUMAN SERVICES AGENCY
DEPARTMENT OF PUBLIC HEALTH

STATEMENT OF GEFICIERCES
AND FLAN OF CORRECTION

1X1) PROVIDER/SUPPLERICUA
IDENTIFICATION NUMBER

050360

(X2) MULTIPLE COHSTRLCTION

A BUILDING

a8 WiNG

iX3) OATE SURVEY
COMPLE TED

06/30/2011

HAME OF PROVIDER DR SUPPLIER
Marin General Hoaplial

STREEY ADDRESS CITY STATE, ZW CORE
250 Bon Alr Rd, Greenbras, CA 34904-1702 MARIN COUNTY

were checked prior o use, sha stated before ihe
|inddenl with Patient 11the check off was done hy
Memory.

flow sheet daled

The Respiratory  Therapist

| Respiratory Therapist O stated ey are required lo
document on the respiratory flow sheet and the
ventilalgr  fAow sheet every two haurs and as
needed. This was canfirmed alse by Administrative
Staft  J, wha stated she did nol knaw why
on 11.

| The Hospital's Critical Care Services - Palient Care
i Prolocol-  Respiratory Care  Standards, dated
02/2000; indicated that the RN/RT wers to
reassess and document lung saunds belare ang
. afler precedure, patient's skin calor before and after
\he procedure.

The Respiratory Care Services Manual for the
Citical Care Department dated 03/2008, indicated
an page 4. that the patiet was to be monitored
closely for respiratory failure.

;-11 ndicated  that Resprratory Tharapist K's
had only documecnted on Patient 11 on 1101
7'30 am No ather documentation was found.,

i Dunng " nterview on  07/08/11at 10.00 a.m_,

Resiralory Therapis! K had only documented onea |

x4} 10 i SUMMBARY STATEMENT OF OEFICIENCIES : 10 i PROVIDER S PLAN OF CORRECTION ! (rs]
PREFIZ (EACH OEFICIENCY MUST BE PRECEEDED BY FLLL | preFux [EACH CORRECTIVE ACTION SHOULD BE CRQSS- [ COMPLETE
e | REGULATORY GR LSC DENTIFYING INFORMATION) f TAG | REFERENCED IC THE APPAOPRIATE DEFICIENCY) QATE
. | \ |
] ) | or more lrequently by the
thermometer  proba  lubing, the  ventilator  stopped 1 Manager, Respiratory Care if
and lhe monitor repaatedly flashed in large yellow indicated for action of any
letters, “wating o connect to patienl.” When i identified trends. i
[Adminisirative Staff J was asked 4 (here was a |
ventiator check off sheet used when (he ventilators The Chief Medical Officer met + 1414

wilh the involved physician after
the event 10 discuss the ventilator
event,

As part of the intubation process,
the intubating physician will
ensure coriecl tube placement, as
well as ventilation and
oxygenalion of the patient.

Following completion of the
intubation process, when the
palient ijs immediately connected
to a mechanical ventilator, unless
called out of the room for an
urgent patient care need, the
physician will remain in lhe rocom
during the time-aut check lis
procedure for verification of
ventilation and oxygenation of the
patient,

When a physician is called out for
an urgent palient need, (he
responsible RT or RN will verbally
verify post-ventilator patient
ventilation and oxygenation o the
intubating physician as soon as
possible. The RT documentis on
the ventilatar tab in the eleclronic
record that the physician's
participation in the lime-out or

m./é/u
|
|
|IQ/(0/II

ruL/b/u

Event DiILHIA1T

529203

3:21:27PM
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CALIFORMIA MEAL TH AND HUMAN SERVICES AGENCY
DERARTMENT OF PUBLIC HEALTH

STATEMENT OF DEFICIENCIES
AND PLAH OF CORRECTION

{X1] PROVIDER/SUPRLIEHN/CLIA
MENTIFICATION NGMBER:

050360

(M2} MUL TIPLE CONRSTRUCTION

A AUILDING

B WING

)

{R3) DATE SURVEY
COMPLE TED

06/30/2011

NAME OF PROVIDER OR SUPPLIER
Marin Genaral Hospital

SEREET ADDRESS, CTY_STATE, 29 CODE
250 Bon Alr Rd, Greonbrae, CA 94304-1702 MARIN COUNTY

LT SUMMARY STATEMENT OF DEFICIENCIES o PROVKIER'S PLAN OF GORRECTION sy
PREFIX {EACH DEFICIENCY MUST BE PRECEERED BY FULL PREFIX {EACH CORRECTIVE ACTION SHOULD BE CROSS | COMPETE
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| | ~
| The Hospital's Cntical Cara Patient Care Protocal ‘ ver_bal gommumcahon lha‘l the ‘
'for Assisting with Iniubation, dated 03/2010; page patient is adequatsly ventilaled
2, indicated that pre-procedure and post-procadure | A memo from the Chief of Staff I/Q/Q,/,,
| assessments should be documented and alsa tha | went oul o all invalved physicians |
patlent's response to the procedure, as wall as on 12/6/2011 listing the changes |
re-assessments of pulmonary, cardiovascular, and made 1o the electronic medical
neurological  status Nao timaframas lorf record for the documentation |
re-assessment were apecified in the document. [ required for physician
. | participation in the time-out
The Hospital's ICU Plan of Provisian of Cars, dated' | process for patient who are
{2001, indicated a RN will complete a patient immediately connected 10
Ireassessment at least every 15 minutes and with | machanical ventilation after
changes in pattent conditions and will assure the | intubation.
patient's safety throughaut their slay ]
Responsibie Person
ITherefore, the hospital violated the reguiation by 1
failing 1o implement intensive care policies and Manager, Respiralory Services
procedures when respiratory therapist and the thres | ‘ i
lregistered nurses did nat provide reassessmert and Menitoring
|continued  ongeing  assessments  wilh .
documentatien of respitatory cara given, including gz&zggigr?égeﬁggarg%ws g
lhe intubation procedure and Patlent 11's responsa | chacklist on ihe 8entilalor tab of
o the pracedas; wcoorcih) lo e dcdie oam the electronic medical record to
| hospilais? policies and pracedures. These failures ensure the physician's
contributed Patient 11's death This failure was a participation is documentad. Data
) violation of SEC!iOn, 70493(3) 70493(3) (3). ‘ is analyzed and repOﬁEd o the
| 70493(a) (4) and 70485(a) (1) of Title 220f the e Perfarmance Improvement
California Code of Regulations and was a deficiency | Commiltee, Chief of Staf,
that caused, or was likely lo causs, serigus injury members of the Medical
and death to the patient, and therefore constitutes Executive Committee, and Chair,
an immediate jeopardy within the meaning of Mealth | Pulmonary Division for non-
' and Safety Code 1280 1(3) compliance. A percentage of
compliance Is reported to the
| | Medical Executive Commitlee
i | monthly for action of any identified
| ! irends and will be addressed
Evenl ID:LHIM1Y 57292013 J:21:27PM
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| Tne Hospitat's, Critical Care Patient Care Protoco!
'for Assisting with Intubation, daled 03/2010; page
2. indicated that pre-procedure and post-procegure |
‘assessmenls should be documented and also the
!patienrs response lo (he procedure, as well as
|re-assessments of pulmaonary. cardiovascutar, and |
neuraiogical  status. No  timeframes  for |
re-assessment were specified in the document.

The Hospilal's ICU Plan of Provision of Cars, dated
12001, indicaled a3 RN will complete a patient |
reassessment el least every 15minutea and wih |
|changes in palient conditions and will assure Ihe
i patient's safety throughoul their stay

‘Il'herefore‘ the hospital violated the regulation by
falling to mplement inlensivea care policies and
" procedurea when respiratary therapist and the three
registered nurses did not provide reassessment and
continued ongoing  assessmenis  with
documentatien ot respiralory care given, including
the intubation procedure and Patient 14's respcnse
o the procedure according !o the acute care
fnospi!as? policies and procedures. These failures
{contributed Patient 11's death. This failure was a
‘violaion of Seclion, 70483(a), 70493(a} (3),
70493(a) (4) and 70495(a) (1) of Title 220f the
California Code of Regulations and was a deficiency
that caused, or was likely lo cause, senpus injury
and death to the palient, and therefore canslitutes
an immediale jeopardy wilhin the meaning of Health

l and Safety Code 1280 1(a).

thraugh the Medical Staff ongoing
professional performance
evaluation process.

Immedialely after the event

the ventilator was sequestered
and placed out of service.
Biomedical Engineering
compleled an evaluation on
5/5/2011. The manufacturer was
conlacted and completed an
inspection and testing of the
ventilator an 5/6/2011. The
results of bath evaluations
indicated lhere

was no ventilalor malfunction. Ta
prevent pieces being removed
from cleaned ventilators nat in
use a new process was initialed.

Ventilators are cleaned in the
patient room with a disposable 2-
minute germicidal wipe after use
and dbrought to the Respiratory
Services warkroom where they
are cleaned again with a spray
enzyme cleaner. A labelis
attached alter the cleaning
process is completed. The label
includes the name of the
respiratory therapist who cleaned
and tested the ventilator,
verification the ventilator passed
the System Safety Tesl (SST),
and the date the cleaning and test
were completed.

‘?-//q/u

,,/L)y//;
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| The Hospital's Cntical Care Patent Care Protocol
[for Assisting with Intubation, dated 03/201Q; page |
2, indicaled that pre-procedure ard post-grocedu:ei
assessments should be documented and also lhe |
patient's responge l!o the pracedure, as well as |
re-assessments of pulmonary, cardiavascular, and
neurclogical  status No umalrames lor

re-assessment were specifigd in the document.

Tne Hospital's ICU Pian of Provision of Cars, dated
2001, indicated a RN wll complete a patient
reassessmen! at least every 15 minutes end with
| changes 1n palient conditions and will assure the
patient's salety throughout their stay i

Therefare, the hospial violated the regulation bv‘
fahng ta mplement intensive care palicies and
procedures when respiratory therapist and lhe lr'rreeI
registered nurses cid not provide reassessment ang !
continuad ongoing assessmanis with
documentation of respiratory care given, including
the intubation procedure and Patient 11's respanse
to the procedurs according lo the acute care
hospitals? policieas and procedures  These failures
| contributed Patient 11's death Thig failure was a
violgtion of  Section, 70493(a), 70483{a) (3),
| 70493(a) (4) and 7C495(8) (1) of Title 220l the
Caiifornia Code of Regulations and was a deficiency
that caused, or was likely lo cause, sefious injury
| and desth lo the patient, and therefore conslitutes
| an immediale jeapardy within the meaning of Heatth
and Salfety Code ©280.1(a)

The S8T is a 6 point check that
tests the funclion of the following:
flow sensor, circuit pressure;
sysiem leak test; expiratory filler;
circuit resistance; and compliance
and calibration. The resulls of the
SST are slored in the ventilator's
memary.

Upon completion of the cleaning,
testing, and labeling of the
ventilator a plastic cover is placed
over the machine.

As an additional safety measure,
custom plastic covers with lacks
were obtained.

Responsible Person

Manager, Respiratory Services

Menitoring

If a label is not present on a
ventilator when the plastic cover
is removed, the venlilator is
retested before use.

A log was developed la ensure all
venltilators are cleaned and
tested.

Data is analyzed and reported to
the Performance Improvement
Commitiee quarterly or mare
frequently if indicated far action of
any identified trends.

ufrsdfr)

/t/Qé‘/u
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The following reflects the findings of the California
Department of Public Health during an Entity
Reported Incident investigation.

Complaint No: CA 145843
Category: State Monitoring, Death General

Representing the California Department of Public

Health was_, HFEN.

1280 1(a) HSC Section 1280

If a licensee of a health facility licensed under
subdivision (a), (b), or (f) of Sections 1250 receives
a notice of deficiency constituting an immediate
jeopardy to the health or safety of a patient and is
required to submit a plan of correction the
department may assess the licensee an
administrative penalty in an amount not to exceed
twenty-five thousand ($25,000) per violation.

1280 1 (c) HSC Section 1280

For purposes of the section, "immediate jeopardy
means a situation in  which the licensee's
noncompliance with one or more requirements of
licensure has caused, or is likely to cause serious
injury or death to the patient.

DEFICIENCY CONSTITUTING IMMEDIATE
JEOPARDY

T22 DIV5 CH1 ART6-70617(a)  Respiratory  Care
Service General Requirements

(a) Written policies and procedures shall be
developed and maintained by the person

Event IDIGWW11 8/14/2008

1:56:50PM

LABORATORY DIRECTOR'S OR PROVIDER/SUPPLIER REPRESENTATIVE'S SIGNATURE

TITLE

(XB) DATE

Any deficiency statement ending with an aslerisk (*) denotes a deficiency which the institution may be excused from correcting providing it is determined
that other safeguards provide sufficient protection to the patients. Except for nursing homes, the findings above are disclosable 30 days following the date
of survey whether or not a plan of correction is provided. For nursing homes, the above findings and plans of correction are disclosable 14 days following
the date these documents are made available to the faclility. If deficiencies are cited, an approved plan of correction is requisite to continued program

participation.
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Continued From page 1

responsible for the service in consultation with other
appropriate health professionals and administration.
Policies shall be approved by the governing body.
Procedures shall be approved by the administration
and medical staff where such is appropriate

Based on interview and record review the facility
failed to have a policy and procedure in place to
ensure safe transition of care of a venitilator
dependent patient from the respiratory therapist to
nursing staff. This failure resulted in the death of
the patient.

Findings:

Patient A was a 45-year-old male brought into the
emergency room (ER) of the facility on 3/21/08 by
the paramedics at approximately 2:48 a.m.
according to the ER notes.. The patient initially
presented with signs and symptoms of a stroke.
The paramedics reported that the patient had a
syncopal (fainting) episode at home and was
unable to lift his right arm. At 3:14 a.m., the nurse
documented that the patient was awake and
oriented x 3 (person, place, and time) speech was
clear and coherent with no facial droop, no drift, or
drop of any extremity, and equal grips.

At 3:43 a.m., the patient was noted to have snoring
respirations, severely slurred speech, unable to
follow commands well and had an episode of
vomiting per the ER nurses notes. At 3:45am.
Patient A was noted to have changes on his EKG
(electrocardiogram). The EKG changes indicated

Event ID:IGWW11

8/14/2008

1:566:50PM
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Continued From page 2

an Acute Ml (myocardial infarction). At 4:00a.m,,
the patient was medicated with Versed 5mg (a
narcotic) and Pavulon 5 mg (a paralytic medication
use to facilitate mechanical ventilation /breathing)
and an ETT (endotracheal tube) was placed. A
continuous propofol (a short-acting intravenous
anesthetic agent used for the induction of general
anesthesia in adults) drip was started at 20
mecg(micrograms)/kg(kilogram)/min(minute).  Patient
A was connected to a ventilator (automatic
machine that provides respiration for a patient who
is physically unable to breathe or breathing
insufficiently). The ventilator settings ordered were
60 % oxygen, a tidal volume of 600and CMV
(controlled mechanical ventilation) of 12with a
PEEP (peak end expiratory pressure) of 5
according to the ER nurses notes. The ER nurse
assessed Patient A to have "bilateral lung sounds,
skin color pink." The Propofol drip was increased to
40 mcg/kg/min at 4:41 A.M. per the ER notes.

At 4:44 A M., Patient A was transferred to the Cath
lab via gurney with a portable transport ventilator,
accompanied by the Cath Ilab "nurse and
Respiratory Technician "X" as well as the
cardiologist according to the ER nurses notes.

The Cardiac Catheterization report dated 3/21/08 by
the cardiologist was reviewed. According to the
report, "...The patient was brought emergently to
the cardiac catheterization lab..in  intubated
fashion...continued to be bithg on the ET
(endotracheal) tube. Given this, we decided to go
ahead and give the patient some vecuronium
(paralyzihg medication use to facilitate mechanical

Event ID:IGWW11

8/14/2008

1:56:50PM
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ventilation  /breathing)...the  patient was being
prepped and draped in the usual sterile fashion.
After | retrieved my lead and came in the room, it
was noted the patient was acutely bradycardic. |
noticed then, as we were draping the patient, that
the patient's ventilator was placed on standby. |t
was unclear about the duration of this event, and
emergently the patient was disconnected from the
mechanical ventilator and was manually ventilated
with an Ambu bag. There was no pulse at this
time..we then stated CPR (cardiopulmonary
resuscitation). | initially placed one venous sheath,
as there was nho pulse present, and suddenly the
power went out at that moment..."

Cardiopulmonary resuscitation was instituted but
there was a failure to revive the patient. After
approximately 31 minutes, according to the Code
Biue Record, Patient A was pronounced dead at
5:34 a.m.

According to an interview on 4/4/08 at 3:10 p.m.
with  Respiratory  Technician (RT) "W," the
emergency room ventilator (vent) had been taken to
the Cath lab, the settings had been dialed in, and
the Cath Lab vent was placed on "stand by." RT
"W stated that the “stand by" mode is much like
having a car in "idle," it's ready to go but you need
to push the pedal to get it moving. RT "W' stated
the stand by button needs to be pushed again in
order to activate the ventilator. RT "W" stated that
the RT working the morning of 3/21/08 (RT “X")
could not recall if he had taken the ventilator out of
“stand by" mode after transferring Patient A from
the poriable transport vent to the Cath lab vent the

Event ID:IGWW11 8/14/2008 1:56:50PM
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morning of 3/21/08. He stated that after connecting
Patient A to the Cath lab vent RT "X" was called
back to the ER for a pediatric code.

RT "W" stated that there is no written policy for
respiratory staff to provide a verbal report to the
nursing staff regarding the care and function of the
ventilator. Facility administrative staff confirmed
this an 4/4/08. RT "W’ stated that it is understood
that RT staff must do a visual and verbal check off
with the nurse before leaving the Cath lab. There
was ho documentation in the medical record to
indicate that Patient A had been assessed after
connection to the ventilator in the Cath lab, or that
anyocne had verified the vent was turhed on.

On 4/4/08 at 4:25 p.m., Immediate Jeopardy was
called as the facility failed to have a system in
place to ensure safe transition of care of patients
who are receiving mechanical ventilation.

The Immediate Jeopardy was abated on 4/4/08 at
5:10 p.m., after the Department had received an
acceptable plan of correction from  facility
administrative staff.

Event ID:IGWW11 8/14/2008 1:56:50PM
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The following reflects the findings of the California
Department of Public Health during an Entity Self
Reported event visit.

For Entity Self Reported event CA00131082
regarding State Monitoring, oxygen line used for
wrong gas/toxic substance, a State deficiency was
identified (see California Code of Regulations, Title
22, Section 70617(a)).

Inspection was limited to the specific Entity Self
Reported event investigated and does not represent
the findings of a full inspection of the hospital.

Representing the California Department of Public
Health was - - Health  Facilities
Evaluator Nurse.

The above regulation was not met as evidenced by:

DEFICIENCY CONSTITUTING IMMEDIATE
JEOPARDY.

70617(a) Respiratory Care  Service General

Requirements

(a) Written policies and procedures shall be [
developed and maintained by the person

responsible for the service in consultation with other

appropriate health professionals and administration.

Policies shall be approved by the governing body.

Procedures shall be approved by the administration

and medical staff where such is appropriate.

Based on interviews, record and document review,
the hospital failed to implement their policies and
procedures for the storage and assembly of

Event ID:9EQ8&11 5/8/2008 11:16:37AM
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nitrogen gas used for the Nitrogen blend procedure
for one patient (A). The hospital failed to ensure
diagrams accurately illustrated the setup of the
nitrogen gas for the ventilator.

Patient A, a nine day old infant, had a diagnosis of
Epstein's anomaly, a rare congenital defect of the
heart involving the tricuspid valve which pumps
blood through the heart's upper chamber. Patient A
was admitted to the Neonatal Intensive Care Unit
(NICU) for cardiac evaluation and treatment. The
record documented he was placed on the heart
transplant recipient list on 10/12/07.

The physician documented on the History Progress
Record dated 10/16/07 at 400 a.m. the following:
The patient "returned from the catheterization (cath)
lab after stent replacement... for severe Epstein's
anomaly before heart transplant, Patient was stable
during the procedure according to
anesthesia....Tried fo place patient on Nitrogen to
decrease over circulation and decrease high SAT's
(oxygen in the blood) but every time put on a
ventilator, rapid bradycardia (low heart rate) followed
by profound desaturation.... One episode of brady
to 54- gave chest compressions x 3 (~ 30 seconds)
until  bagging (providing ventilation manually)
brought HR and SAT up... Stabilized on ventilator
once Nitrogen taken out of circuit...."

On 11/05/07 at 12:30 p.m. the respiratory therapy
manager (RTM) was interviewed. He stated the
Nitrogen Blend procedure is used to decrease
atmospheric oxygen to decrease oxygenation to
the pulmonary system and increase systemic
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circulation. The goal is for the patient to receive
16% to 18% oxygen (02) instead of 21%, which is
received in room air.

The RTM stated this procedure is used for heart
transplant patients. The hospital uses the
equipment 10 or less times a year. He stated on
10/16/07 the respiratory equipment used to blend
nitrogen for Patient A was incorrectly assembled by
the respiratory therapist 1 (RT 1). '

He stated the hospital had five setups for nitrogen
administration and they were to be ready for use at
all times. Only one could be located in the
respiratory department on 10/16/07 because of new
construction being done. He said the eguipment
used for Patient A had been disassembled; the
hoses used in Nitrogen delivery were not connected
before use, as per policy. The connectors to the
hoses that were supposed to be
noninterchangeable had been removed which
allowed the hoses to be connected incorrectly.

The Nursing Neonatal Intensive Care Flow Sheet
dated  10/16/07 from  2:25a.m. to  3:50 a.m.
documented the patient was removed from the
ventilator and had to be manually ventilated a total
of five times when the nitrogen was added to the
patient ventilator circuit. The patient's heart rated
dropped as low as 62 beats per minute (normal
range is 100to 160for a newborn). The 02 Sat
dropped as low as 56percent. The record
documented the goal for the patient's 02 Sat was
75 to 85 percent.
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The hospital policy and procedure on Nitrogen
Blend documented the following: "all equipment
(blender, regulators etc.- except hood or ventilator),
when not at bedside, should be stored together in
the department." The hospital failed to follow their
policy on storage of equipment.

The above policy also documented the equipment
should include a modified blender, H- cylinder of
100% medical grade nitrogen, nitrogen tank
regulator (to check ‘pressure in tank), and 2
alarmed oxygen analyzers capable of monitoring
oxygen concentrations of less than 20.9%.

On 11/09/07 at 9:00a.m. RT 1who set up the
nitrogen blend equipment was interviewed by
telephone. She stated the following: On 10/16/07
she was tfold Patient A was being transferred from
the cardiac cath lab in 10 minutes and would need
to be on the nitrogen blend. She got the equipment
from the respiratory department. The equipment
had a clear plastic bag over it which is placed by
the technicians to signify it is assembled and ready
for use. She later discovered the bag was placed
over the machine to protect it from dust during
construction, but was not assembled.

RT 1 stated when she took the plastic bag off the
equipment the two hoses were hanging on the side
of the machine instead of being connected to the
blender. She had never set up the equipment so
she had to rely on a diagram. The adaptors to
connect the hoses to the blender inlets had been
removed. The regulators, flowmeters and the
analyzers needed for the equipment set up were

Event ID:9EQ811 5/8/2008 11:16:37AM

LABORATORY DIRECTOR'S OR PROVIDER/SUPPLIER REPRESENTATIVE'S SIGNATURE TITLE

(X6) DATE

Any deficiency statement ending with an asterisk (*) denotes a deficiency which the inslitution may be excused from correcting providing it is determined

. thatother safeguards provide sufficient proteclion {o the patients. Except for nursing homes, the findings above are disclosable 80 days following the date
of survey whether or not a plan of correction is provided. For nursing homes, the above findings and plans of carrection are disclosable 14 days following
the date these documents are made available to the facility. If deficiencies are cited, an approved plan of correction is requisite to continued program
participation

State-2567

40of 7



CALIFORNIA HEALTH AND HUMAN SERVICES AGENCY
DEPARTMENT OF PUBLIC HEALTH

STATEMENT OF DEFICIENCIES (X1) PROVIDER/SUPPLIER/CLIA
AND PLAN OF CORRECTION IDENTIFICATION NUMBER:

053305

(X2) MULTIPLE CONSTRUCTION

A BUILDING

(X3) DATE SURVEY
COMPLETED

8. WING

11/16/2007

NAME OF PROVIDER OR SUPPLIER
LUCILE SALTER PACKARD CHILDREN'S HOSP AT
STANFORD

STREET ADDRESS, CITY, STATE, ZIP CODE
725 WELCH ROAD, PALO ALTO, CA 94304 SANTA CLARA COUNTY

(X4) ID
PREFIX
TAG

SUMMARY STATEMENT OF DEFICIENCIES
(EACH DEFICIENCY MUST BE PRECEEDED BY FULL
REGULATORY OR LSC IDENTIFYING INFORMATION)

PREFIX

ID PROVIDER'S PLAN OF CORRECTION (X5)

(EACH CORRECTIVE ACTION SHOULD BE CROSS-
TAG REFERENCED TO THE APPROPRIATE DEFICIENCY)

COMPLETE
DATE

Continued From page 4

not in the bag used to store these items. The
hospital failed to implement their policy on
equipment to be available for the nitrogen blend
procedure.

RT 1 stated each time the nitrogen was used the

patient immediately had significant changes so the
patient was removed from the ventilator and the
patient was hand bagged. RT 2 found an analyzer
to use but the readings were questionable so he
looked for another analyzer which could not be
found until the procedure was stopped. RT 1 stated,
"analyzers are hard to come by." The nitrogen was
removed when RT 2 discovered the hoses to the
biender had been incorrectly connected.

RT 1 stated the diagram she used to set up the
equipment was drawn backwards so she incorrectly
connected the hose with the 100% nitrogen to the
room air inlet side of the blender instead of the
oxygen inlet. She connected the compressed air
hose to the oxygen inlet side of the blender instead

of the room air inlet. Instead of 100% nitrogen

blended to less than 40% and 21% compressed
air, the patient received 100% nitrogen and an
undetermined percentage of oxygen. She stated
she reported the above to the physicians and to the
department manager immediately.

The hospital policy and procedures for Nitrogen
Blend documented, "diagrams depicting set ups for
the ventilator...should be available with the
equipment...."  On  11/16/07 the Nitrogen Vent
Setup diagram was reviewed. The diagram
illustrated the hose from the nitrogen tank
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connected to inlet on the left side of

the blender

and the hose for compressed air connected the
inlet on the right side of the blender. The hospital
failed to have diagrams that accurately depicted
correct set ups for the nitrogen blend procedure.

On 11/14/07 at 10:45a.m. the

he was called at home around 3:

10/16/07 because
stabilizing the patient

on the venti

NICU
physician was interviewed by telephone.

attending
He stated
00am. on

the staff was having difficulty

lator.  After

attempts to place the patient on the ventilator were

unsuccessful RT 2 stated, "I
nitrogen set up is correct." RT 1 pulled

am not sure the

the nitrogen

out and the patient was able to be stabilized with
oxygen Sats in the mid 80's. When asked if the

above incident had a potential for

ham the

physician stated, "potentially it could have been a

disaster, a catastrophe."

|

On 11/14/07 at 12noon RT 2 was interviewed by
telephone. He stated on 10/16/07 he was called to

assist RT 1. He stated
nitrogen set up was in

the equipment for the
"pieces." There was no

analyzer with the equipment so he found one in

another location. The analyzer when

connected

showed oxygen readings in the teens and dropping

to zero.

RT 2stated he left to find a second a

nalyzer and

when it was connected it gave the same readings.
He then realized the set up must be wrong so he
removed the nitrogen and notified the physician who

was at the bedside.
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On 11/16/07 at 12 noon a licensed nurse (LN) was
interviewed by telephone. She stated she was at
Patient A's bedside on 10/16/07 during the time the
nitrogen blend procedure was administered. She
stated the patient was stable on the "conventional
ventilator" but became bradycardic (slow heart rate)
and his oxygen Sat's dropped when he was placed
on the ventilator with nitrogen added. The patient
needed to be taken off the ventilator with nitrogen
and hand bagged ‘“multiple times." When the
nitrogen was removed and the patient was placed
back on the "conventional ventilator' he appeared to
stabilize.
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Ruth Ann Terry, MPH, RN
Executive Officer

STATEMENT ON SUPERVISION OF LVNs IN DIALYSIS
SETTINGS

Background

The Board of Registered Nursing (BRN) has received inquiries from nursing
organizations and individual nurses about the legal scope of practice for an RN who
may be asked to: delegate to the LVN patient assessment for the purpose of
determining a treatment; delegate to the LVN intravenous medication administration as
the treatment; and direct the LVN to administer intravenous medication through a
central line. These questiors have arisen in part due to practices at free standing

dialysis facilities.

Business and Profession Code, Section 2725, Nursing Practice Act, authorizes registered
nurses to assess patients, determine abnormality, implement a medical treatment plan,
refer, report, or implement a standardized procedure, and administer medication by all
routes. California Code of Regulations 1443.5 (4) states that the RN delegates tasks to
subordinates based on the legal scope of practice of the subordinates and on the
preparation and capability needed in the tasks to be delegated, and eﬂ’ecﬂvely
supervises nursing care being given by subordinates.

Interpretation ’
The BRN's interpretation of law govemning the practice of registered nursing Is that the

RN function of assessment to determine abnormality, determine the appropriate
treatment, and implement a treatiment for the abnormality such as administration of an
intravenous medication for a hemodialysis patient cannot be delegated by the RN to
the LVN. The RN is not authorized under the Nursing Practice Act to delegate or
supervise the LVN administering Intravenous medication. The BRN continues to
interpret the law that RNs can delegate and supervise Intravenous Therapy certified -
LVNs in accord with Business and Professions Code, Section 2860.5 and California Code
of Regulations, Artide 8, Section 2542, which gives certified LVNs the authority to-
superimpose intravenous solutions of electmlytes, nutrients, vitamins, blood and blood

products.
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April 11, 2001

Teresa Bello-Jones, R.N,, J.D,

Executive Officer -

Board of Vocational Nursing and Psychiatric Technicians
2535 Capitol Oaks Drive, Suite205

Sacramento, CA95833

Dear Ms. Bello-Jones:

We have reviewed the BVNPT's regulatory proposal to adopt Sections 2542.6 and 2547.6 related
. to vocational nurses administering intravenous medications. The proposal permits licensed

vocational nurses, under specified conditions, to infuse intravenous medications that are integral
to hemodialysis, pheresis, or blood bank procedures.

The Board of Registered Nursing is unable to support adoption of the proposed regulations. The
regulatory proposal is inconsistent with the Nursing Practice Act (NPA), which regulates .
registered nurse practice. Furthermore, we believe the proposal lacks statutory authority and
clarity, and is inconsistent with existing BVNPT regulations.

Inconsistency with NPA & CCR: Business and Professions Code (B&P), Section 2725,
authorizes registered nurses to assess patients, determine abnormality, implement a medical
treatment plan, refer, report, or implement a standardized procedure, and administer medication
by all routes. California Code of Regulations (CCR), Section 1443.5(4), states that the registered
nurse delegates tasks to subordinates based on the legal scope of practice of the subordinates

and on the preparation and capability needed in the tasks to be delegated, and effectively
supervises nursing care being given by subordinates.

The BRN's interpretation of laws governing the practice of registered nursing is that the RN
function of assessment to determine abnormality, determine the appropriate treatment, and
implement a treatment for'the abnormality such as administration of an intravenous medication
for hemodialysis patient cannot be delegated by the RN to the LVN. The RN is not authorized
by the NPA to delegate or supervise the LVN in administering intravenous medications, RNs
may delegate to and supervise Intravenosus (IV) Certified LVNs the tasks of starting and
superimposing intravenous solutions of electrolytes, nutrients, vitamins, blood, and blecd

products. B&P Code Section 2860,5 and CCR Section 2542 specﬁcally authorizes the IV
certified LVN to perform these tasks.

(See attached BRN Advisory, “Statement of Supervision of LVNs in Dialysis Sertings™.)
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OPINION :
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No.. CV 78/63

APRIL 18, 1979

THE HONORABLE MICIARL R, 3MGGY, R.'i., RZECUTIVS STC-
RCTARY, BOARD OF REGISTERED :URSIIG, |has requested an oninion
on the follow;ng questions:

"l, Can psychiatric technicians be placed
in a position where they are supervising
registered nurses?

"2, Can a psychiatric Lechnlclan overrule a
nursing decision made by a Tregistered nurse?

"3, Can a psychiatric technician perform
those nursing functions which have not been
delegated by a registered nurse?"

The conclusions are:

7 1. Psychiatric technicians may be placéd in a posi-
tion where they are supervising registered nurses,

2. DPsychiatric technicians may overrule nursing deci-
sions made by a registered nurse so long as such nursing decisions
are ones which fall within the scope pf the licensing provisions for
psychiatric technicians.

3. DPsychiatric technicians may perform nursing func-
tions which have not been delegated by a registered nurse so
long as such nursing functions are ones which fall within the scope
of the licensing provisions for psychiatric technicians.



ANALYSIS

The reason for this request for our opinion is to a
degree summarized by the requester in his supplemental "views
letter” as follows: 1/

“The Board [of Registered Nursing] con-
tinues to be concerned about the quality of
nursing care being given to the patients in
the state hospitals and is of the opinion that
the psychiatric technician is not legally per-
mitted nor adequately educated to supervise
the practice of nursing.”

The concerns of the Board of Registered Nursing, how~
ever, go beyond the scope of this office's functions. Our role
is solely to determine the question whether a psychiatric
technician may legally supervise a registered nurse, and to what
extent. Whether a registered nurse has a superior educational
background to that of a psychiatric technician is not pertinent
to our inquiry if the Legislature in fact has decreed that psy-
chiatric technicians may supervise registered nurses in certain
situations. Likewise the level of care being given patients at
state hospitals is not pertinent to our inquiry. That is
essentially an administrative and policy question which is deter-
mined by a combination of factors. These factors would include
such matters as the laws relating to the licensure of the various
disciplines which treat such patients and staffing decisions made
by the appropriate departmental directors within budgetary limita-
tions. And finally, the conclusion we ultimately reach is not
that psychiatric technicians may supervise the practice of nursing,
but that psychiatric tecnhicians may, under appropriate circum-
stances, supervise registered nurses who are performing serxvices,
nursing or otherwise, which a psychiatric technician may also
legally perform.

We note also at the outset that the request is couched
in very general terms. No particular type of "supervision" is
delineated for our decision, though that term has various connota-

1. In reaching our conclusions herein we have care-
fully considered the views received from the requester, an’
additionally those received from or on behalf of 1) the Boarad
of Vocational Nurse and Psychiatric Technician Examiners, 2) the
California Association of Human Services Technologists, 3) the
California Medical Association, 4) the California Nurses Associa-
tion, 5) the Department of Consumer Affairs, 6) the Department
of Developmental Services, and 7) the Department of Mental Health,
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tions both within and outside a hOSpltal setting. For example,
both registered nurses and psychzatrxc technicians provide care
to patients under a treatment regimen prescribed by a physician.
(Bus, & Prof, Code, §§ 2725, subd. (b), 4502, subd.(b).) 2/ To
the extent that they are under the direction and control of a

physician in this regard, nurses and psychiatric technicians are

in a sense under the "supervision" of the prescribing physician.
However, this clearly is not the type of supervision with which

we are concerned herein. Also, psycplatrlc technlclans may

legally be placed in administrative pOSLtions as "program managers"

in state hospitals, where the particular program would be staffed

by all disciplines including registered nurses. (Welf. & Inst. Code,
S§ 4308, 4488.) 3/ This general "administrative" type of super-

2. All section references are to the Business and
Professions Code unless otherwise Lndlcated.

3. For example, section 4308 of the Welfare and
Institutions Code provides in part as to the staffing of state
hospitals under the jurisdiction of the Director of liental Health:

"The standards for the professional quali=-
fications of a- program director shall be estab-
lished by the Director of !iental Health for each
patient program. The director shall not adopt

any regulations which prohibit a licensed psy-

chiatrist, psychologist, psychiatric technician,

or clinical social worker from employment in a

patient program in any professional, administra-~

tive, or technical position; provided, however,

that the program director of a medical-surgical

unit shall be a licensed physician.

"If the program director is not a physi-
cian, a physician shall beLavailable to assume
responsibility for all tho]e acts of diagnosis,
treatment, or prescribing pr ordering of drugs
which may only be nerforneﬁ by a licensed phys=-
isican."

fare and Institutions Code with resppct to hospitals under the
Department of Developmental Services Interestingly, in those
hospitals a psychiatric technician may even be clinical director

of the hospital. ‘

A similar provision is fouEd in section 4488 of the Wel-
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vision necessarily is not the type the requester has in mind, since
the law specifically contemplates and permits this. Accordingly,
it would appear that the requesteir envisions "supervision" in the
more traditional sense. This would be where an individual has

the authority to assign tasks to others and then continuously
monitors the activities of the subordinates, with the power to
direct and control the manner in which the assignments are

carried out. This type of supervision-would be "immediate super-
vision," or could be once, twice or many times removed in a dir-
ect “chain of command."

1. Can Psychiatric Technicians Supervise
Registered Nurses?

The first question presented is whether psychiatric
technicians may legally supervise the activities of registered
nurses. We conclude that a psychiatric technician may do so pro-
vided that the activities supervised are those which a psychiatric
technician may himself perform under his own licensing law. We
believe this conclusion flows from an examination of the language
of both the Psychiatric Technicians Law (§ 4500 et seq.) and
the Nursing Practice Act,(5 2700 et seq.) taken in their his-
torical perspective.

The Psychiatric Technicians Law was initially enacted
in 1959 after extensive legislative hearings. Its purpose was
to grant professional status to the large number of individuals
who were working in that civil service classification in state
hospitals, and the relatively smaller number of individuals who
were performing similar duties in the private sector. (See
Subcommittee Report on Psychiatric Technicians (1959) Appendix to
Sen. J. (1959 Reg. Sess.).) The law was initially a "certification
law" (see Stats. 1959, ch. 1851, § 1, p. 4402 et seg.), but in 1963
was amended to provide for the licensing of psychiatric tech-
nicians (see Stats. 1968, ch. 1323, § 8, p. 2503 et seq.). Signifi-
cantly, at the time the law as initially passed, psychiatric
technicians were acting in supervisory roles in state hospitals.
For example, at the senate subcommittee hearings held in 1959 one
psychiatric technician testified that she had been in charge
of the "Chronic Disturbed Unit" for six years, which had
130 patients and 38 employees. She was a "charge technician."
Another testified that as a "supervising psychiatric technician"
he had 15 wards, approximately a thousand patients, and approxi-
mately 64 to 100 technicians under him. Finally, another, who
was an "area supervisor," testified as to the role of psychiatric
technicians, including intensive observation of patients over a
24 hour period, taking blood and preparing specimens, taking
and testing urine specimens, taking blood pressures, providing
the ordinary nursing care, and weighing and measuring the
patient's Eooa intsﬁe and output, etc. (Subcommittee Report,
-°£c Cit. SuEra., at pp. 41-47.)0
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- Section 4502 of the Psvchiatric Technicians Act, as
enacted in 1959, defined a psychiat#ic technicians as follows:

"As used in thlg chapter, 'psychiatric
technician' means any perqon who, under the
direction of a licensed physician or psychia-
trist or a registered professional nurse, per-
forms services in caring for and treatment of
the mentally ill or mentarly retarded for com-
pensation or personal proﬁit, which services:

'(a) Involve responsible nursing and

therapeutic procedures or su mentally

i1l or menta ing
interpersonal and technicah skills in the
observation and recognltion of symptoms angd
reactions of such patients!, and the accurate
recording of the same, and the carrying out
of treatments and meﬂlcations as prescribed
by a 11censed physician or! psychiatrist; and

'(b) Require theiapplicatlon of such
techniques and procedures as involve under-
standing of cause and effett and the safe-
guarding of life and healtp of the patient

and others; and ‘

'(c) Require the performance of such
other duties as are necessary to facilitate
rehabllltatlon of the patient or are necessary
in the physical, therapeutic, and psychiatric
care of the patient; and

'(d) Require the!application of principles
of treatment based upon biological, physical,
and social sciences.'" (Emphasis added.)

Thus, in 1959 when the Psychiatric Technicians Law
was enacted, it is clear that psychiztric technicians performed
a certain level of responsible nursing services. It is also
abundantly clear that psychiatric technicians were not "locked
in" at the lowest level of practice, but could progress to res-
oonsible supervisory positions. Did section 4502, as original-
ly enacted, intend to change this? It could be argqued that the
1ntroductory paragraph of section 4502 was intended to do so

in requiring practice under the direction of a physician or
psychiatrist or reglstered nurse, However, we conclude that
such was not the intent of the Leglslature.

5. ' CV 78/63



In construing a statute "it is proper to consider the
history and purpose of the enactment[]." (Stafford v. Realty
Bond Service Corp. (1952) 39 Cal.2d 797, 805; see also, e.g.,
People v, Ventura Refining Co. (1928) 204 Cal 286, 291, and
State Compensation Ins., Fund v. Workers' Comp. Appeals Bd. (1979)
38 Cal.App.3d 43, 53. As already noted, the history of the Psy-
chiatric Technicians Law demonstrates that its purpose was
basically to grant professional status to the thousands of such
persons who were staffing state hospitals, and was not to change
existing staffing procedures at such hospitals. A reading of
the Senate Interim Committee Report, cited above, discloses
no evidence of any dissatisfaction with the use of psychiatric
technicians in supervisory positions., In fact, all the testimony
was laudatory of the role of the psychiatric technician in state
hospitals., Additionally, material furnished to us by the Depart-
ment of Developmental Services discloses that psychiatric tech-
nicians continued in responsible supervisory roles under
the then existing civil service classifications after enact=-
ment of the law. Thus, the contemporaneous administrative con-
struction of the statute (§ 4502, as enacted in 1959) bhy those
responsible for its implementation indicated that no change
in the law was intended with respect to the supervisory role
of psychiatric technicians. "[W]lhen an administrative agency is
charged with enforcing a particular statute, its interpretation
of the statute will be accorded great respect by the courts
'and will be followed if not clearly erroneous.'" (Judson Steeal
Co;g. v. Workers' Comp. Appeals Bd. (1979) 22 Cal.3d 658,

») Apparently, insofar as section 4502 indicated that
psychiatric technicians would be under the direction of a
registered nurse, this was complied with by continuing the
practice that the classification "Superintendent of Nursing
Services" he a registered professional nurse, with Assistant
Superintendents of Mursing Services being either Psychiatric
Technicians or Registered liurses. 4/

In short, when the Psychiatric Technicians Law was
enacted in 1959, psychiatric technicians helé responsible super-
visory positions in state hospitals. There is nothing in the
history of the act or its inplementation which indicates that
it was intended to change the existing organization and opera-
tion of the state hospital systemn.

Of additional significance is the fact that in 1959
the Legislature apparently saw no need to amend the Nursing

4., Our source is materials furnisheri by the Depart-
ment of Developmental Services indicating that the "Superinten-
dent of Nursing Services" classification reguiring an "R.V." was
established on 5/7/42 and abolished 10/17/73.
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Practice Act to ercept psychiatriec t~chunicians Fronr the licensined
requirements of that act. It was not mntil 1771, or 1? vyoars
later, that the Jursing Practices Nct was amended to even montion
nsychiatric technicians hy *he amendment of s~ction 272% of

that act, and the arldition of saction 2728.5 thercto. Ye: those
who arque that a psychiatric technician may not supervise a
reqgistered nurse relv heavily upon the wording of section 27:8.
-lowever, before we analwvze section 2723 and 27ﬁu.5 of th» Jursing
Practice Act, wve believe a further discussion of historical back-
ground is pertinent,

In 1959, whon the D‘Y"lla ric "echnircians l.aw was
enacted, psycnlatrlc technicians uaﬂ beesn acting in snoorvisory
rolas on "residential or behavioral waras," for alinost two de-
cades. 'Je are advisad with regard to the situation in 1359 and
also with regard to chaiges which oFcurred around 1960 as follows:

"Until the mid part of the centurv,
the hospitals were primarily organized
around the r=sidential care mordel and very
few Reqgistered 'lurses werp erploved. In
the late 1950s, as hospitpls were organiz-
ing around the medical model, the nuiber of
Qeglqtered ilurses began 1ncrna51ng but their
assignments were predomznately within physical
care units. The Psychiatyric Technician con-
tinued to function as levpl-of-care staff as
well as supervising pqvchzatrlc and behavioral
units.

"In 1960, hospitals still had their
hehavioral nrograms staffpd exclusively by
Psychiatric Technicians. ' Registered iurses
began to he used on the behavioral wards
along with Psychiatric Technicians even thouqgh
these wards were superV1a?d by Senior Psychla-
tric Technicians. Such syppervision by Senior
Psyciatric Technicians wa$ not inconsistent
with the civil service classification which
provided for: . .supervising nursing
care on a ward for mentally ill or
deficient., 1In 1969 and 1970, the specification
was revised and each time continued to provide
for: . . . giving and supgrvising a hasic
level of general and psychiatrlc nursing care.
The Senior Psychiatric Technician I (shift
charge) is supervised by the Senior Psychiatric

|
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Technician II or Registered iurse III (unit
manager) who is allowed (according to the
class specification) overall responsibility
of unit management and supervision." 5/

Thus, about 1960, psychiatric technicians began supervising
registered nurses. Or stated otherwise, the state hospital
system began using psychiatric technicians and registered nurses
interchangeably on non-medical units. 6/ A 1968 organizational

5. Views letter received by this office from Depart-
rent of Developmental Services. See also views letter, Calif-
ornia Association of Human Services Technologists (CAHST) in-
dicating that psychiatric technicians have been supervising
registered nurses for at least 15 vears.

6. For instance, the views letter received by this office
from CANIST points this out as follows:

"Three other objective sources comment on
PT=-RN comparability -- (Source: Appendix
D. Volume 1, Staffing Standards for Pub-
lic Mental Hospbitals, Report to the Senate
By the California Commission on

Standards, California Department of Mental
Hygiene, February 1967.)

'Registered nurses and psychia-

tric technicians show sufficiently
similar behavior that one may con=-
clude thev are used interchangeably.
The small differences (about 10%)

are in medication, charting, and con-
ferring with off-ward and other pers-
sonnel which is done slightly more

by registered nurses and is balanced
by more psychiatric technician time
in daily living activities.'

"(Source: HNursing Education in California,
Coordinating Council for Higher Education,
July 1966.)"

'However, civil service categories

of Psychiatric Technicians are egui—
valent to those of RNs, (Underlining

is ours). If a Psychiatric Technician
stays in the civil service system long
enough and passes appropriate civil ser-
vice examinations, he may be promoted

to the equivalent of categories estab-
lished for charge nurses and other
supervisory personnel.”
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chart supplied to us by the Department of Developmental Services
for a state hospital sets forth beneath the positions of
Superintendent, Associate uuperlntendent and Superintendent of
Mursing Services in a direct line oﬁ authority the following

Fn. 6 Cont'd. ;

"Source: Statement to ur. Samuel J. Leask,
President, California State Personnel Board,
by Mr. Leland F. Erbacher, Chief, Bureau of
Personnel, California Deoartment of ilental
Hygiene, !lay 3, 1967.) |

'In summary, the organizatlon and
staffing of our hospitals gives
Psychzatrlc Tecﬂnicians and Reglsterﬂd
Nurses in State service a unigue re-
lationship. Thils relationship can
only continue to be reflected ade-
quately in terms of dollar value of
services by lncrea51ng Psychiatric
Technician salarles and Registered
durse salaries the same nuwiber of
salary steps. This is particularly
essential at the level of Assistant
Superintendent of Jursing Services
which the Board staff in past years
has agreed represents the same level
of responsibilitly regardless of whether
a specific positiion if filled by a
nurse or a Psychiatric Technician.'

"The suqaested recognition of comparability
expressed in terms of dollar value was con-
firmed by the legislature /in the form of SB
481 (iiarks) Chapter 1479 two years later which
appropriated $2,676,633 for salary equity of
which $1,833,317 was approved by the Govemnor.
The bill was an emergency measure to be given
immediate affect [sicl." |

O
.
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positions, which were positions filled by either psychiatric
technicians or registered nurses: 1) Assistant Supervisor
of Nursing Services; Z2) Nursing Supervisor; -3) Ward Charge;
4) Shift Lead; and 5) Registered Nurses and Psychlatrlc Tech-
nicians at the ward level.

Returning to sections 2728 and 2728.5 after this further
historical background, we believe some statutory background as to
these sections is now pertinent. Section 2728 was contained in
the Wursing Practice Act when that act was enacted in 1939. (Stats.
1939, ch. 807, § 2, p. 2350). As originally enacted it provided:

"If adequate medical and nursing
supervision by a professional nurse or
nurses is provided, nursing service may
be given by attendants in institutions
under the jurisdiction of or subject to
visitation by the State Department of
Public Health or the State Department of
Institutions,

"The Director of Institutions shiall deter-
mine what shall constitute adequate redical
and nursing supervision in any institution
under the jurisdiction of the State Department
of Insititutions." 7/

Thus, under adequate supervision by professional nurscs,
hospital attendants were parmitted to provide “"nursing service"
in virtually any hospital or clinic, public or private, with
respect to any type patient. Thereafter section 2728 was
amended in 1957 to reflect the reorganization of the State

of Institutions into the Department of liental ilygiene
and the Department of Corrections. Paragraph one was amended
to include these two n2w departments; Daraqranh two was arended
to include only the Department of !iental llygiene, and its

7. Interestingly, hatwecn the years 1937 and 1947
thers was a certificated group called "trained attendants,"
These "trained attendants" were obviously to be found ir all
types of hospital settings, since section 4519 required appli-
cants to be examined in "elementary anatomy ané physiology, hy-
giene, diet for the sick, nursing methods in the care of the
sick, including children and aged people, and obstetrics. (3e=
generally, Stats. 1937, ch. 417, pp. 1277-1378, as repealed by
Stats. 1947, ch. 234, 5 1, p. 805).
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director (Stats. 1957, ch. 558, § 1, pp. 1649-1650). 8/ How-
ever, not until 1971 9/ was the Nursing Practice Act amended to

allude to psychiatric technicians for the first time. Statutes
of 1971, Chapter 1007, amended sect ion 2728 and added section

2728.5 to read as follows: |
n2728. If adeduate medical and nursing
supervision by a professional nurse or nurses is
provided, nursing service imay be given by

8. The background supplied to us by the Director of
Developmental Services shows a progression in state hospitals
from "Hospital Attendant" to "Psychzatrlc Technicians." Thus
he states in his views letter:

"Prior to 1951, the class;flcatlon
of 'Psychiatric Technician' was not in
existence. The predominant class used in
State hospitals was Hospital Attendant.
Although the incumbents had only 45 hours
of in-service training, the duties performed
by the Ilospital Attendant|1ncluded adminis-
tration of medication andltreatment usually
under the supervision of a psychiatrist.
In 1951, the title of Hospital Attendant was
changed to Psychiatric Technzc;an and over
the next years the amount.of formal train-
ing was increased and the Psychiatric Tech~
nician developed into a lxcensed clinical
profession.”

We would presume that untgl the Psychiatric Technician
Law was passed in 1959, a psychlatrlc technician would have been
an "attendant" within the meaning of'the Nursing Practice Act.
The former act would then have removed psychiatric technicians
from the scope of the latter act in 1959.

9. In the 1nter1m, sectlon 4502 had been amended
several times to read as it presently does (Stats. 1968, ch.
1323, § 2, pp. 2501-2502; Stats, 1970 ch. 1058, § 2, pp. 1889~
1890). It now reads:

"As used in this chapter, 'psychiatric tech-
nician' means any person who, for compensation
or personal profit, implements procedures and
techniques which involve u'nderstand:.ng of causa
and effect and which are used in the care,
treatment, and rehabilitation of mentally ill,
emotionally disturbed, or mentally retarded
persons and who has one or more of the follow-
ing:
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attendants or psychiatric technicians in
institutions under the jurisdiction of or
subject to visitation by the State Depart-
ment of Public Health, the State Depart-
ment of Mental lygiene or the Department
of Corrections, Services SO given by a

Fn. 9 Cont'd.,

(a) Nirect responsibility for administering

or implementing specific therapeutic proce-
dures, techniques, treatments, or medications
with the aim of enabling recipients or patients
to make optimal use of their therapeutic re-
gime, their social and personal resources, and
their residential care.

(b) Direct responsibility for the applica-

tion of interpersonal and technical skills in

the obhservation and recognition of symptoms

and reactions of recipients or patients, for

the accurate recording of such symptoms and
reactions, and for the carrving out of treat-
ments and medications as preéscribed by a ;
“licensed physician and surgeon or a psychiatrist.

"The psychiatric technician in the performance
of such procedures and techniques is respon-
sible to the director of the service in which
his duties are performed. The director may bhe
a licensed physician and surgeon, psychiatrist,
psychologist, rehabilitation therapist, social
worker, registered nurse, or other professional
personnel.

"Wothing herein shall authorize a licensed psy-
chiatric technician to practice medicine or
surgery or to undertake the prevention, treat-
ment or cure of disease, pain, injury, deformity,
or mental or physical condition in violation

of the law." (Fmphasis added.)
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psychiatric technician shall be limited to
services which he is authorized to perform
By his Ticense as a psych%atric technician.

"mhe Director of ilental ilygiene shall
determine what shall constitute adequate
medical and nursing super1151on in any instit-
ution under the jurisdiction of the State
Department of Mental Hygiene.“ (Emphasis added.)

"2727.5. Except for those provisions of
law relating to directors|of nursing services, .
nothing in this chapter or any other provision
of law shall prevent the utilization of a
licensed psychiatric technician in performing
services used in the care/ treatment, and re-
habilitation of mentally ill, emotionally dis-
turbed, or mentally retarded persons within the
scope of practice for which he is licensed in
facilities under the jurisdiction of or licensed
by the Department Mental lygiene or the
Department of Public Healqh, or their successor
agency or agencies, that he is licensed to
perform as a psychlatrlc technician, 1nc1udlng
any nursing services under Section 2728, in
facilities under the jarlsdlctlon of the Nepart=-
ment of Xlental iiygiene.™ (limphasis added) 52/

As noted, those wio argue ‘that a psychiatric tzchnician
may not supervise a registered nurs° rely heavily, if not primarily,
upon the language of sectlon 2728, “hey additionally rely won
the present wording of section 4502 [to the extent that that section
gives a psychiatric technician "direct responsibility” for various
functions. They argue that such 1aqguage negates tha legal ability
of a psychiatric technician to act 3s a supervisor. This latter
argument, of course, would mean that a psychiatric techniciarn not
only could not supervise registered jnurses but could not supervise
psychiatric technicians as well. He reject these arguments for a
number of reasons.

The argument that section 2728 precludes a psychia-
tric technician from supervising a ngistered nurse relies upon

10, These sections have geen amended several times
to reflect the subsequent reorganlzations of the functions of
the then Department of Public Health and the Department of Mental
Hygiene, which now repose in the Departments of Health Services,
iMental Health and Developmental Sexrvices.
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the premise that the language of that section states and requires
that psychiatric technicians must be supervised by registered
nurses when providing any nursing services. Or stated other-
wise, section 2728 provides an exception to the Nursing Practice
Act for psychiatric technicians, as long as they are supervised
by registered nurses. This argument is not persuasive for a
number of reasons:

l. This argument ignores the fact that for decades
osychiatric technicians had been spervising other psychiatric
technicians as to "nursing services." These nursing services
oroperly fell within the ambit of their traditional hospital func=
tions, and subsequently within the ambit of their certification
and licensing laws. It also ignores the fact that for about ten
years before section 2728 was amended, psychiatric technicians
had been supervising those registered nurses who were being used
interchangeably with psychiatric technicians on non-medical wards.

2. This argument ignores the fact that section 2728
essentially gives something to psychiatric technicians. As al-
ready noted, for l2 years psychiatric technicians had been pro-
viding "nursing services"™ which fell within the scope of their
practice as to those persons designated to be within the scope of
their act. Such persons were those who were and are "mentally
ill, emotionally disturbed, or mentally retarded." Section 2728
would then seem to have been unnecessary legislation unless the
reason was to expand the scope of what a psychiatric technician-
may legally do. As noted above, section 2728 as first enacted
basically permitted the "supervised" rendering of nursing services.
by hospital attendants as to any type of patient in any type of
hospital. When this is considered, it is seen that section 2728
rea?Iy rants psychiatric technicians the power
vised "nursing-services" in virtually any hospital for any type of
patient provided that the services are the type provided for in
their own licensing act. In short, section 2728 provides that a
psychiatric technician is not restricted to caring for persons
who are "mentally ill, emotionally disturbed or mentally retarded"
if he is adequately supervised. 11/

3. Finally, the argument ignores the provisions of sec=-
tion 2728.5. It is this section, and not section 2728 which really
provides the exception to the Wursing Practices Act for psychiatric

11. Interestingly, on January 28, 1977 the Counsel
for the Department of Consumer Affairs rendered his opinion to
the effect that section 2728 permits "services" by a psychiatric
technician as to patients other than those in the three specified
categories found in their act. (Legal Op. 77-7.)
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technicians, if needed. 12/ The language of section 2728.5 to
the effect that "nothing iIn this cﬁapter ¢« + » prevents . . ., gtc”
makes this clear. Ilowever, it is not that language, but the
introductory phrase "|[e]lxcept for those provisions of law relating
to directors of nursing services" thch is the most significant.
In fact, that phrase, when read in its historical perspective,
virtually conclusively answers affﬂrmatively the guestion whether
psychiatric technicians may supervise other psychiatric tech=
nicians, or even those registered nurses who are providing the
same type of patient care. As to the meaning of the introductory
phrase, an examination of the law discloses a number.of situations
where administrative requlations have been enacted with respect to
"directors of nursing services," and which require that such posi-
tions be filled by a registered nurse. (See Cal. Admin. Code,
tit. 22, § 70215, general acute care hospital; § 71215, acute
psychiatric hospital; § 72323, skilled nursing facility.) Addi-
tionally, at this point in time (1971) the superintendent or
supervisor of nursing services in ﬁtate hospitals had been

)

12. The absence of the proviso for 12 years casts
serious doubt upon such need.

The views submitted by the California Nurses Asso-
ciation attempt to explain away the presence of section 2728.5
in the law as follows: '

"Section 2728.5 was apparently placed

in the Nursing Practice Act to reiterate
that the provisions of the Act should
not be interpreted as preventing the
performance by psychiatric technicians
of the services they are authorized to
perform under sections 2728 and 4502."
(Criphasis added.)

Such argument ignores the cardinal rule of statutory
construction that a statute should be construed to avoid making
some of the words surplusage. (People v. Gilbert (1969) 1 Cal.
3d 475, 480. Sections 2728.5's role merely as "reiteration®
of a rule would render the whole seption surplusage. Such argu-
ment also ignores the introductory phrase of section 2728.5.
That phrase, when put in its historical perspective, indicates
that psychiatric technicians may continue as supervisors, con-
trary to the possible opposite inference which might arise
from reading section 2728 above. See further the discussion
ante and infra on this point, and the argument also raised by
the california Nurses Association, and others, that only reqgis-
tered nurses may supervise nursing services by virtue of not
only section 2728, but the present wording of 4502 and the case
lawv and opinions of this office.

Such argument also would fail to give section 2728
any independent significance.

5. cv 78/63



a registered nurse., Psychiatric technicians were limited to
advancement only to the position of assistant supervisor of
nursing services under civil service provisions. Thus, although
section 2728.5 is not the most clearly drafted section, 13/

it is seen that it has independent significance, and it Is not

a mere reiteration of portions of section 2728.

"That then was the. purpose of section 2728.5 which
was enacted 1) 12 years after the Psychiatric Technicians Law
was enacted, and 2) 20 years after the establishment of super-~
visory psychiatric technicians' classes in state hospitals, an<
3) 19 years after the initiation of the practice of placing reg-
istered nurses under the supervision of psychiatric technicians
in "residential or behavioral" wards?

The opening phrase is the clue. That phrase woulcd not
have been necessary unless the section was intended to mean that
psychiatric technicians were to continue to be utilized in state
hospitals in supervisory roles. Section 2728.5 then sets forth
its limitation, which is that nothing should prevent the "utiliza-
tion" of psychiatric technicians within the scope of their usual
practice, (which section 2728 had expanded somewhat with respect
to the classes of patients.) 14/ Stated otherwise, it appears
that section 2728.5 was intended to maintain the status quo with
regard to the usual scope of practice of psychiatric technicians.

13. For example, the last clause in the section would
appear to be redundant and searching for something to modify.
An examination of Assembly Bill Number 1076, 1971 Regular Ses-
sion, discloses that this is the result of the piecemeal amend-
ment of the section as it progressed through the Legislature.

14, Also, insofar as one might point out that section
2728, paragraph two, alludes solely to hospitals under the juris-
diction of the Department of ilental Hygiene; that therefore, one
- would normally only expect to find persons therein who were "mentally
ill, emotionally disturbed, or mentally retarded, we conclude
that the Director of Mental Hygiene could determine that, insofar
as Section 2728 might reguire adequate nursing supervision by a
registered nurse for such patients, this was satisfied by the con-
tinued requirements that the supervisor of nursing services in state
hospitals be a registered nurse. Also, patients in state hospitals
have not necessarily heen restricted to the three categories set forth
in section 4502. See 62 Ops.Cal.Atty.Gen. 21 (1979), Opinion No. 78/98,
dated January 5, 1979.
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I
That this is the case is 'raphically demonstrated by
the earlier versions of section 2728.5 as it progressed through
‘the Legislature, For example, the hill as amended on May 26, 1971,
provided that section 2728.5 should read as follows:

"Sec. 2. Section 2728.5 is added to
the Business and Professions Code, to read:

"2728.5. Vothlng in this chapter

or any other provision of law shall
prevent the utilization of a licens-
ed psychiatric technician in perform-
ing services in facilities under the
jurisdiction of lor licensed by any
ageney thae is the sueeesser the
Department of Mental Hygiene or the
Department of Public Health, or their
successor agency or agencies, that he
currently periforms in facilities under
the jursidiction of or licensed by the
Department of Mental Hygiene ex ehe
Beparement of Publie Healeh. "

There were three successive amendments to the bill thereafter.

For example, the June 30, 1971 amendment first declared the
necessity to insure that directors of nursing services were to

be e“cepted from the scope of a psychlatrlc tachnician's nractice.
That version read:

"Section 2728.,5 is ardded to the Business
and Professions Code, to read:
}

'Jeshing Excent for those nrovisions

of law relating fto directors of nurs-
inag services, nothing in this chapter
Or any other provision of law shall
prevent the utilization of a licensed
psychiatric technician in perforiing
services in facilities under the juris-
diction of or licensed by the Depart-
ment of ilental Hyoiene or the Depart-
ment of Public Health, or their succes-
sor agency or agencies, that he currently
performs in facilities under the juris=-
diction of the DFpartment of lental
ilygiene."

Successive amendments, however, changed the plain language used

to that of a more legalized format. '@ Also, more caveats ware added.
liowever, the thrust of the »ill could not have been much clearer
when examined as above, that is, to maintain at least the status quo
with respect to psychiatric technicians.
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The various versions of a bill as it progressed tiarough
the Tegislature may be used in ascertaining the legislative in=-
tent. (See Prudential Insurance Co. v. Workers' Comp. Appeals
Rd. (1978) 22 Cal.3d 776, 782-783; Bragg v. City of Auburn (1967)
253 Cal.App.2d 50, 32-53- Dami v. Dept. of Alcoholic Div. Control
(1959) 176 Cal.App.2d 144, 148-149; 59 Ops.Cal.Atty.Gen. 266,
270=271 (1976).) We conclude from an examination of these changes, when
compared with the final version of the statute, that section 2728.5
was intended to insure that the scope of practice of psychiatric
technicians with respect to those for whom they normally provided
care (mentally ill, etc.) was not altered by the enactment of
section 2728, or any other law. As described at length above, the
scope of that practice included responsible supervision of othexr
psychiatric technicians, and registered nurses who performed com=-
parable service.

We will, however, address several other contentions
which have been advanced to support the argument that psychiatric
technicians may not supervise registered nurses. One contention
is that section 4502 was amended in 1968 to provide that a psy-
chiatric technician has "direct responsibility" for providing the
services enumerated in section 4502 (see text of section at note 9,
supra) ; that, therefore, such language precludes supervision,
which is the indirect providing of services. However, consider-
img—the history of the use of psychiatric technicians as supervi-
sors for decades before this 1968 amendment, we believe another
reason for the use of this langquage  must be sought. It is to
be recalled that, as originally enacted, section 4502 placed the
psychiatric technician's practice "under the direction of a
licensed physician or psychiatrist or a registered professional
nurse."” The section now contains no such language, but makes
the psychiatric technician responsible "to the director of the
service in which his duties are performed," who "may be a licensed
Physician and surgeon, psychiatrist, psychologist, rehabilation
therapist, social worker, registered nurse, or other professional
personnel."” %Ye believe that this addition of the language "dir-
ect responsibility" was intended to upgrade psychiatric technicians,.
to provide specifically that they performed their services pursuant
to their own professional licensing laws, and not derivatively
through others. The expansion of the language to include numerous
disciplines other than physicians, psychiatrists and nurses,
indicates the change in the mode of treatment in recent years
under the "program management" concept. This expansion of
disciplines also militates against the concept that psychiatric
technicians rust always be responsible to registered nurses, one
of the "linchpins" for the various arguments that psychiatric
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technicians may not supervise registered nurses. 15/

Another variation of this|“direct versus indirect" argu-
ment emanates from the Nursing Practice Act, case law, and ovin-
ions of this office. Saction 2725 defines the practice of nursing
as including "direct and indirect patient care services." In 59
Ops.Cal.Atty.Gen. 537 (1976) this office held that "supecrvision"
fell within the meaning of "indirect" patient care. This was sig-
nificant in determining if the Board of Registered Nursing had jur-
isdiction to discipline one of its licensees for inadequate supsr-
vision of other nurses, In I,L. 74+26, this office considered a
number of questions relating to the‘inability of psychiatric
technicians to delegate functions to unlicensed personnel. This
letter opinion relied heavily upon Magit v. Board of :ledical
Cxaminers (1961) 57 Cal.2d 74 15/ in holding, inter alia, that
psychiatric technicians could not delegate their professional
duties to unlicensed "center technicians." This letter opinion
is sometimes cited for the proposition that the "direct responsibility"
language of section 4502 means a psychiatric technician must
personally perform all services. Therefore, so goes the argument,
a psycﬁ;a%ric technician who acts ig a supervisory capacity is

illegally practicing nursing by rendering indirect patient ser-
vices. A fortiori, a psvchiatric technician may not supervise

a registered nurse. !
This argument, of course, iignores the history of the
Psychiatric Technicians Law to the effect that psychiatric tech-
nicians have supervised others, including registered nurses, for
many years, and that that law was enacted and amended in this
historical context. Additionally, this arqument does not disclose

|
15. The "upgrading" construction of the 1270 arend-
ment is fortified Ly an examination of Statutes of 1968, Chapter
1323, where it is seen that in 1968 the statute still prov%ded
for practice under the direction of a physiecian, psychiatrist or
registered nurse yet provided that their practlce_would require
"close work" with all the disciplin%s enumerated in the present

section, :

In short, as of 1970, the "accountability” of a psychiatric
technician solely to an :i,D. or an g.n.-wa§ el;mlnated_f;om the
statute, weakening the axrgument that psychiatric technicians must
be supervised by R.1.s

16. The ilagit case held that a licensed_phy§ician!
in such case an sFhesiologist, could not delegate his medical
functions (administration of anesthetics) to unlicensed persons,
no matter how competent such persons: might be.
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that in I.L. 74-26 this office held only that a psychiatric tech-
nician could not delegate duties to an unlicensed parson (as in
#Magit, supra). That this is clear is exempleled in the following
quote from that opinion (Id. at p. 5).

". s & Thus, keeplng in mind that there
are no other subordinate healing art licensees
to whom the described functions and responsi-
bilities could be delegated and the fact that
the psychiatric technician is responsible to his
director of service for the performances of his
duties, it must be concluded that unless the
described functions and responsibilities are
belng nerformed by other authorized licensed

ersonnel, a psychiatric technician in being
ElrectIy responsible for his functions and
responsibilities must be presumed to be per-
sonally responsible for performing his duties.”
{First emphasis added.)

This language is consistent with the idea that a psyrhlatLlc
technician may delegate responsibilities to another psychlatrlo
technician, or registered nurse, or even a physician. It in no
way holds that a psychiatric technician must always personally
perform his duties. 17/ Nor is it contrary to Magit v. Board of
Medical Examiners, supra, 57 Cal.2d 74 to conclude that a nsy-
chiatric technician may supervise other personnel-who are also
licensed. We essentially so held in our 1974 letter opinion.

Accordingly, it is concluded from an examination of tha
historical background of the Psychiatric Techniciars Law, its

17. The confusion may have been engendered hecause con-
clusion three, at page one of the opinion, is not as complete as
the analysis. It states:

"3. The term "direct responsibility"
as used in section 4502 requires a psychiatric
technician to personally perform the described
functions and responsibilities.”

See, however, conclusion 2 to that letter opninion, at
page one:

"2. The dJdescribed functions and res-
ponsibilities performed by licensed psychiatric
technicians under seaction 4502 cannot be dele=
gated unless delegated to someone licensed to
perform those functions."”
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administrative construction and the| amendments thereto read in
juxtaposition with the Hursing Practice Act, that psychiatric
technicians may supervise registered nurses within the scope of
the practice of a psychiatric technician. We realize the line is
vague as to those nursing services psychiatric technician may
perform. However, that fact would not justify holding that a
psychiatric technician must always remain at the lowest level of
patient care service, when, as a matter of administrative practice,
psychiatric tachnicians and registered nurses have been used
interchangeably both at the ward level and as supervisors for over
15 years. |

{

1
In so concludlng, wa of course are in no way hold;ng

that a psychiatric technician may act as a supervisor of a medi-
cal-unit, where intensive nursing s¢érvice is required. And it
" is our understanding that psychiatric technicians have aever

been so0 utilized, but that reglster d nurses are properly assiqned
such supervisory roles. |

2., Can Ps ychlatrlc Technicians Overrule

A Nursing Decision? !

The foregoing analysis should make it clear that when
a psychiatric technician performs a basic level of nursing care
in a state hospital or similar institution, he does so under
nis own licensing act, the Psychiatric Technicians Law, and not
at the sufferance of the Hursing Practice Act, although the two
acts nay overlap to some degree. This has been graphically
demonstrated by the fact that for 12 years the :lursing Practice
Act éid not even allude to osychlatric technicians as a limited

exception to its licensing requirements. (Cf. lMains v. Bd. of

Batber Examiners (1967) 249 cal.App.2d 459, 463, overlap between
practice of barbering and cosmetology; Lehmann v, Dalis (1953)
119 cal.App.2d 152, 154, overlap between practice of architecture

and civil engineering.)

The second question presented is whether a psychiatric
technician may overrule a "nursing decision.” o particular
nursing decision is presented for resolution. However, in that
1) psychiatric technicians may legally perform certain nursing
services, and 2) psychiatric technicians may supervise other
psychiatric technicians, or other lﬂcensees such as registered
nurses performing the same services, it follows that a
psychiatriec technician could overrule a "nursing decision" if such
a decision falls within the purview of the licensing provislons of
the Psychiatric Technician Law. If the "nursing decision" is
one beyond the legal competence of a psychiatric technician, the
opposite conclusion would follow.

In so,. concluding, we again realize that the line may
be difficult to draw or ascertaine his problem, if it is a
~ problem, is one which should be directed to the Legislature.
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In so concluding, we note that in reality this may be
more an administrative problem than a legal problem - that is =
to have an immediate and effective appeal by a registered nurse
when a decision she makes is overruled by a supervising psychiatric
technician. This procedure should also insure that there would
be no reprisals for its use. Such a procedure would then provide
the registered nurse at the ward care level assurance that the
supervisor is not acting beyond his or her legal competence. 18/

3. Can A Psychiatric Technician Perform
Those Nursing Functions Which Have Not
Been Delegated By a Registered Nurse?

The third question presented is whether a psychiatric
technician may perform nursing functions which have not been
delegated by a registered nurse.

It should be clear from the discussion on question one
above that the Psychiatric Technicians Law has contemplated this
result from its enactment in 1959. Psychiatric technicians have
been legally supervising other psychiatric technicians and
registered nurses under that act for approximately two decades.
That act permits psychiatric technicians to perform a certain
Tevel of nursing services with respect to patients who are "mentally
ill, emotionally disturbed or mentally retarded.” So long as the
parameters of that act are not exceeded, it follows that such
nursing functions need not be delegated by a registered nurse.

In short, the Psychiatric Technicians Law and the MNursing Practice
Act overlap -- the former is not subservient to the latter. As
held in the analogous situation in Lehmann v. Dalis, supra, 119
Cal.App.2d at page 154: "(t]lo the extent that architectural ser-
vices and civil engineering services overlap, they may be rendered
either by a licensed architect or by a registered civil engineer,"”
Likewise, to the extent that the Psychiatric Technicians Law_and

18. For example, the views letter submitted to this
office by the Department of Mental Health stated:

"Question number (2) is handled by an appeal
process system within the State hospital. If a
decision is made by a supervisor and the working
staff does not agree with that decision, the staff
has the right to appeal through the hospital chain
of command. This appeal process is available on a
twenty=four hour basis and it includes the hospital
executive director. The Department cannot conceive
of a situation so drastic that the working staff
could not place a telephone call to the appropriate
party for a decision. This then means that both
psychiatric technicians and registered nurses can
avail themselves to (sic] the hospital appeal process."™
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|

| |
the Hursing Practice Act overlap,Jthe overlapping services may
be performed by either a psychiatric technician or a registered
1

nurse.

I

Accordingly, a psychiatric technician may perform nurs-
ing services which have not been delegated by a registered nurse
so long as such nursing services fall within the scope of the
licensing provisions for psychiatrﬁc technicians.

SUMMARY
!
The psychiatric technicilan evolved as a civil service
classification in 1951 from the previous position of hospital
attendant in the state hospital sxstem.

In 1959, after extensive| legislative hearings, the
Legislature enacted the Psychiatric Technicians Law to grant pro-
fessional status to psychiatric technicians. It was initially
a "certification law," but in 1968 became a "licensing law."

|

At the time the Psychiatric Technicians Law was enacted,
psychiatric technicians had worked not only the ward level, but
had held responsible supervisory positons supervising other psy-
chiatric technicians. There is no| indication in the legislative
history of the law that the Legislature was dissatisfied with
this or intended to change it. 1In| fact, the administrative con=-
struction of the statute by those required to implement it was
otherwise, since they continued to permit psychiatric technicians
to fill supervisory positions, to *nd including the position of
Assistant Supervisor of Nursing Services.

The Psychiatric Technicians Law as initially enacted
provided in section 4502 that the psychiatric technician perform-
ed his services under the direction of a physician or psychia=-
trist or registered nurse. As originally enacted, the law pro-
vided that such services included "responsible nursing services,"
and enumerated (as it now does) many services which traditionally
have been basic nursing services. |The Psychiatric Technicians —
Law was amended in 1968, and became a licensing act. The 1968
amendments to section 4502 retained the language regarding the
performance of services under direction of a physician or a
psychiatrist or a registered nurse, but added language that in
performing their patient services, psychiatric technicians would
be required to work closely with many disciplines, to wit, "licen-
sed physicians and surgeons, psychiatrists, psycologists, rehab=-
ilitation therapists, social workers, registered nurses, and other
personnel.” !

In 1970, the Psychiatric Technicians Law was again
amended. The language requiring Sﬁrvices to be rendered under
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the direction of a physician or psychiatrist or a registered
nurse was deleted, and the psychiatric technicIan was given
"direct responsibility"” for the performance of his services,
with, however, ultimate responsibility to the director of his
service. The "director of service" was to be and is defined as
any of the many disciplines enumerated in the 1968 amendment,

forth above. The 1970 amendment also continued in section
4502 the language which it has had from its inception that a
psychiatric technician will be "ecarrying out treatments and
medications as prescribed by a licensed physician or surgeon or
a psychiatrist.”

Thus, the Psychiatric Technicians Law itself has never
provided that a psychiatric technician must always be super-
vised by a registered nurse, and the language that he must be
under the direction of a phsysician or psychiatrist or a regis-
tered nurse in performing all services was deleted in 1970.

Insofar as the Nursing Practice Act is concerned, it
was not until 1971 that it even mentioned psychiatric technicians.
Thus, for 12 years, psychiatric technicians practiced as a certi-
ficated profession, and subsequently as a licensed profession with
no indication that they did so at the sufferance of the Nursing
Practice Act, or only as delegatees of nurses. In 1971 the Hurs-
ing Practice Act was amended so as to amend section 2728 thereof
and to add section 2728.5 thereto. Section 2728, which had since
1939 bhasically provided that "hospital attendants" could provide
nursing services in any hospital with respect to any type of
patient, if adequate medical or nursing supervision was provided,
was amended to include psychiatric technicians so long as the
nursing services they provided were of the type falling within the
scopé of their own licensing law.

Although many argue that the wording of section 2728
means that psychiatric technicians may only provide nursing services
under the supervision of a registered nurse, such an inference is
not persuasive for several reasons. First of all, section
2728 must have been intended to grant psychiatric technicians
something, since for 12 years they had already had been providing
the "services" specified in section 2728 under their own certification
and, later, licensing law. In short, section 2728 would have been
unnecessary legislation unless it was intended to increase the scope
of practice for psychiatric technicians. Secondly, an analysis
of section 2728.5 demonstrates that section 2728 was clearly not
intended to restrict the psychiatric technicians' powers in any
way. Section 2728.5 provides that, insofar as psychiatric
technicians had been rendering patient care to the "mentally ill,
emotionally disturbed and mentally retarded," the status quo was
to be maintained. This status quo included supervision orf other
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psychiatric technicians and registered nurses. This being so,
the true intent of the amendment to section 2728 appears to have
been to remove any restrictions upon psychiatric technicians as
to the type of patient for whom they may provide care.

From the foregoing analysis, it follows that psy-
chiatric technicians may supervise registered nurses within the
proper scope of the psychiatric technician's practice. It also
follows that, within that proper scope of their practice, psy-
chiatric technicians may overrule "nursing decisions." Finally,
it follows from the above analysis, that psychiatric technicians
practice under their own licensing provisions, which happen to
overlap with the Nursing Practice Act. Therefore, they may
perform nursing services within the proper scope of that practice
without a delegation therefor from a}registered nurse.

If the scope of such practice is too vague and uncertain,
it would appear that the solution is' either an administrative
problem to be resolved within the hospital organizational structure,
or is a problem to he directed to the Legislature for clarification.

* * L
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MEMORANDUM
DATE February 8, 2019
TO ' Board Members
FROM Vicki Lyman

Assistant Executive Officer

SUBJECT Licensing Division Report

STAFFING UPDATE:

Since the last Board Meeting, there are four Licensing Services Technician vacancies
and one Staff Services Analyst vacancy. Interviews will be held in late February/early
March to fill these five vacancies. Vicky Saavedra, one of the evaluation analysts
accepted a newly created position in the Administration and Support Services Unit as of
February 11t. The Board is fortunate to retain her institutional knowledge and provide a
promotional opportunity.

CE AUDIT UPDATE:

The CE Audit cannot move forward until the Licensing vacancies are filled and the new
team members receive adequate training. Without the proper resources, the audit will
fail. We anticipate starting the audit in late March/early April.

LICENSING STATICS:

Board members received the Licensing Division Statistical Data — Executive Summary
with the other Board materials. These comprehensive Licensing statistics show the
difference between 2017 and 2018. Two areas are highlighted as challenges: the
number of incoming telephone calls/calls answered and processing times for
equivalency applications. As mentioned in the Executive Summary, the Organizational
Change Management team is presenting their findings/recommendations regarding all
Licensing processes to the Executive Officer and Assistant Executive Officer in late
February. This information will be shared at the next Licensing Committee meeting.




PBVNPT

BOARD OF VOCATIONAL NURSING
AND PSYCHIATRIC TECHNICIANS

Licensing Division

Statistical Data
January 1, 2017 thru December 31, 2018

Executive Summary
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Background

The Board of Vocational Nursing and Psychiatric Technicians (BVNPT) started
reorganizing the Licensing Division (Licensing) in March 2018. The desired outcome of
the reorganization is having the correct processing functions in the correct units and
increasing the number of team members answering incoming telephone calls and
processing applications.

Before the reorganization, the reception team answered all incoming telephone calls,
responded to general BVNPT emails, assisted applicants and licensees at the public
counter and reviewed online renewals. Each function is licensing related. However,
this team was organizationally assigned to Administration and Support Services which
provided oversight for personnel, budgets, and other tasks supporting BVNPT. The
reorganization moved the reception team to Licensing.

The reorganization became effective in late October 2018 as each step had to be
reviewed and approved by the Department of Consumer Affairs’ (DCAs) Office of
Human Resources (OHR). The reception team members were reclassified from Office
Technicians (OTs) to Program Technician lIs (PT lIs) for consistency since most of the
Licensing positions are PT lls. Each duty statement is updated to reflect the new
classification and additional duties. Additionally, the Bargaining Units (BUs) had to be
notified and approve the position reclassifications, and the team members were given a
30-day notice of the reclassification and subsequent move to Licensing.

From January 2018 thru December 31, 2018, the five-member reception team changed
dramatically. One team member took an assignment in BVNPT’s Enforcement Division,
two were promoted to analyst positions with other agencies, one returned to a previous
position and one retired. A new team member started in November and another started
in December. Currently, these two new team members are doing an outstanding job.
Recruiting team members is challenging and takes several months, and our Licensing
Manager and Supervisor are doing their best to build a dedicated and hardworking
team.

Statistical Highlights

There are 63 sets of statistical data in this Executive Summary representing the period
from January 1, 2017 through December 31, 2018. Highlights include areas with
outstanding progress and areas with room for improvement with explanations for both.

Thirteen of the data sets depict processing times while 50 depict number of items
received, processed and/or issued. The data sets reflect both in-house and online
processing. The online services reduce processing times even though team members
still “touch” the items.
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The two biggest challenges for Licensing are reducing/answering the number of
incoming telephone calls and reducing the amount of time to process equivalency
applications.

Certain events impact the number of incoming telephone calls. For example, the abrupt
closure of a vocational nursing (VN) or psychiatric technician (PT) program increases
incoming telephone calls as frantic students call BVNPT for answers.

(Continue to next page)
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Incoming Telephone Calls to BVNPT

Year | Jan Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
2018 | 29,472 | 25,305 | 32,723 | 18,723 | 14,076 | 12,049 [ 11,983 | 17,989 | 19,070 | 19,526 | 8,267 | 6,696 | 215,879
2017 | 45,669 | 22,847 | 11,990 | 9,269 | 9,315 | 10,148 | 11,485 | 19,494 | 20,275 | 31.455 | 34,783 | 25,477 | 252,207

A significant event impacting incoming calls occurred in December 2016, when BVNPT mailed 52,000 letters to licensees
for an unsuccessful Continuing Education (CE) Audit. This impact was felt throughout 2017, and BVNPT finally
terminated work on the audit after all Licensing functions were impaired. Work backlogs continued throughout the first
quarter of 2018, and in November 2018, the number of incoming calls decreased by 57 percent from the previous month
and decreased 76 percent from November 2017. December 2018 shows a decrease of 19 percent from the previous
month and a 73 percent decrease from the previous year. Overall, there were 36,328 fewer incoming calls in 2018 which
is a 14 percent decrease. These high numbers also reflect the phenomenon of repetitive hang ups. Applicants/licensees
call in, are on hold in the queue for up to an hour, hang up, and call again. Then repeat the cycle. The Licensing staff's
hard work in reducing processing backlogs contributes to the decrease the number of incoming telephone calls to BVNPT.

Incoming Telephone Calls Answered

Year | Jan Feb Mar Apr May | June Jul Aug Sep Oct Nov Dec | Total
2018 | 2,051 | 1,944 | 1,913 | 2,354 | 2,579 | 2,158 | 2,197 | 1,811 [ 1,259 | 1,478 | 2,516 | 2,234 | 24,494
2017 | 2,687 | 2,045 | 3,368 | 3,387 | 3,447 | 2,620 | 2,338 | 2,663 | 1,591 | 1,693 | 1,224 | 1,610 | 28,673

The challenge continues as we look at the actual number of incoming telephone calls answered in 2017 and 2018. There
are five team members assigned to answering the telephones, plus responding to general BVNPT emails, assisting
applicants and licensees at the public counter and reviewing online renewals. In 2018, there were 4,179 less calls
answered which we attribute to absences (vacation and illness) and vacancies. When a new team member is hired, it
takes considerable time and training to bring the team member up to speed to answer specific licensing questions.
Currently, there are three vacancies on the reception team and other Licensing team members assist as they can. If team
members are pulled from other processing functions, backlogs start and the number of incoming calls increases. The
remedy is fully staffing, training and retaining the reception team. Once this team is fully staffed and trained, the “on hold”
queue in the telephone system can be reconfigured and more callers will be placed on hold.

The next Licensing challenge is processing VN/PT equivalency applications received online and via mail (in house). The
processing times listed in the charts represent the time in weeks it takes to process the applications. For example, if a VN
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application is submitted in December 2018, it will take the analyst approximately 43 weeks to process the applications
received in December 2018. The length of time to process applications is based on the complexity of the documents
related to the application, the amount of time the applicant and schools take to provide the required documents, and the
amount of time needed to analyze and verify the documents.

In 2017 the new Licensing Manager discovered that PT IIs were processing VN/PT equivalency applications. Due to the
complexity of the applications, all equivalency applications were pulled from the PT Ils and reassigned to the Licensing
analysts. Moving forward, all equivalency applications are assigned to the three analysts which dramatically increased
the processing time. The processing time for VN equivalency applications went from an average of 22 weeks in 2017 to

an average of 40 weeks in 2018. The number of PT equivalency applications received is less and the processing times
dramatically improved.

VN Equivalency Applications Processing Time in Weeks - Online and In House

Year Jan | Feb | Mar | Apr May | June | Jul | Aug | Sep Oct | Nov | Dec
2018 31.70 | '35.50 | 40.00 | 40.00 | 38.00 | 38.00 | 39.60 | 41.60 | 43.00 | 42.00 | 43.00 | 43.00
2017 20.25| 21.50 | 22.75 | 23.80 | 28.00 | 17.35 | 18.00 | 18.00 | 20.00 | 22.00 | 25.00 | 28.00

PT Equivalency Applications Processing Time in Weeks - Online and In House
Year Jan Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec
2018 16.10 | 19.10 | 23.60 | 23.00 | 2250 | 10.00 | 560 | 2.40 1.00 0.40 0.50 0.20
2017 8.00 | 12.50 | 1550 | 16.25 | 10.40 | 425 | 480 | 6.00 | 10.00 | 1560 | 18.10 | 22.10

VN Equivalency Applications Received - Online and In House

Year Jan Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec Total

2018 143 136 158 150 156 143 126 168 147 170 115 125 1,737

2017 133 147 173 132 174 156 161 157 149 170 116 108 1,776

PT Equivalency Applications Received - Online and In House

Year Jan Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec Total

2018 0 4 3 1 0 1 0 1 3 0 4 2 19

2017 0 4 0 0 3 2 5 6 4 4 4 0 32
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These two challenges continue to be a top priority for Licensing. Rebuilding the reception team after the vacancies and
training the team will improve the number of calls answered and improve BVNPT'’s customer satisfaction. Additional
customer service training will be scheduled for all Licensing team members in March 2019.

The challenge with the processing times for equivalency applications underwent an in-depth review by DCA’s
Organizational Change Management (OCM) team. The OCM team is presenting their findings/recommendations to the
Executive Officer and Assistant Executive Officer in late February. The Licensing Committee will receive this information
at their next meeting. This information will aiso be provided to the entire Board at the May Board meeting.

in October 2018, the NECs surveyed 152 schools to determine the projected number of students graduating in November
and December 2018 and January 1 thru December 31, 2019. A total of 124 schools responded. The number of projected
graduates is listed in the table. The Licensing Division is using this information to anticipate workload as graduations
impact several areas in Licensing. Specifically, there will be an increase in the number of incoming telephone calls, faxes,
emails and mail, examination requests, examination retakes and initial applications. The cashiers will also be affected if
applicants do not use the online services.

This information is also shared with the Enforcement Division since some applicants may need a background review.

Number of Projected Graduates from Schools (124 schools reported — 28 schools did not report):

Jan | Feb Mar Apr | May | June | Jul Aug Sep | Oct Nov Dec Total
Total 2019 468 | 346 496 540 767 554 601 711 615 506 474 795 6,873
Total 2018 441 963 1,404

There are two notable improvements listed below. The remainder of the Executive Summary contains all data sets for
Licensing and begins on page 6.

» The was a 30 percent decrease in the number of applicants/licensees visiting the BVNPT offices in 2018. This can
be attributed to the reduced backlogs. (Page 12)

> In 2018, there 42,583 fewer pieces of incoming mail which is a 54 percent decrease in the amount of incoming

mail. The CE Audit of December 2016 greatly impacted the first haif of 2017. BVNPT hopes to increase online
services in 2019 and further decrease the amount of incoming mail. (Page 13)
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VN Examination Request Received:

BVNPT Licensing Division Statistics

January 2017 thru December 2018
Vocational Nurses and Psychiatric Technicians

Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 | 576 | 654 600 679 892 489 531 609 563 653 590 858 7,694
Total 2017 | 449 | 648 691 504 893 590 535 900 603 642 491 770 7,716
PT Examination Requests Received:
Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 | 74 15 11 3 60 13 47 65 55 12 11 110 476
Total 2017 | 68 15 8 3 81 5 79 50 55 9 8 116 497
VN Examination Retakes:
Jan | Feb Mar Apr May | June Jul Aug Sep Oct Nov Dec Total
Total 2018 | 448 | 420 453 421 433 378 363 700 409 422 331 301 5,079
Total 2017 [ 419 | 414 514 388 454 390 405 423 437 401 375 330 4,950
PT Examination Retakes:
Jan | Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec Total
Total 2018 | 28 32 29 35 24 35 26 51 30 29 23 21 363
Total 2017 | 30 27 35 34 32 31 26 33 17 34 22 23 344
VN Interim Permits Issued:
Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 | 20 15 14 10 18 11 15 20 11 13 3 12 162
Total 2017 | 15 14 9 15 16 17 18 17 28 7 11 16 183
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PT Interim Permits Issued:

Jan | Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec Total
Total 2018 0 0 0 1 3 0 3 0 0 0 0 11 18
Total 2017 0 0 0 0 0 0 0 0 0 0 0 0 0
VN Examination Results:

Jan Feb Mar Apr May | June Jul Aug Sep Oct Nov Dec | Total
Total 2018 662 661 913 850 919 858 984 969 818 831 781 843 | 10,089
Total 2017 | 656 772 1179 773 863 916 941 952 916 889 803 758 |10,418
PT Examination Results:

Jan Feb Mar Apr May June Jul Aug Sep Oct Nov Dec | Total
Total 2018 40 49 85 97 62 50 60 57 50 77 63 36 726
Total 2017 42 44 49 77 68 55 75 66 59 46 66 55 702
VN Initial Applications Received:

Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
-Total 2018 | 508 | 490 619 655 548 623 578 953 551 603 497 527 7,152
Total 2017 | 581 | 502 605 639 519 546 51.7 646 624 582 488 490 6,739
PT Initial Applications Received:

Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 | 17 28 33 54 48 26 30 51 27 35 45 23 417
Total 2017 | 24 28 17 31 49 26 38 31 29 34 41 27 375
VN Endorsements Received:

Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 -| 46 48 53 49 47 63 43 88 59 44 35 36 611
Total 2017 | 49 43 65 42 46 52 56 63 61 83 37 41 638
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PT Endorsements Received:

Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 0 0 0 0 0 0 0 0 0 0 0 0 0
Total 2017 0 1 0 0 0 0 1 0 0 0 1 0 3
VN Verification Letters Received:
Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 | 191 | 173 153 165 202 165 177 159 154 150 171 135 1,995
Total 2017 | 127 | 162 208 185 172 176 158 181 133 180 116 107 1,905
PT Verification Letters Received:
Jan | Feb Mar Apr May | June [ Jul Aug Sep Oct Nov Dec Total
Total 2018 0 1 2 1 0 1 1 0 0 0 1 0 7
Total 2017 0 0 0 0 0 0 0 1 1 0 0 0 2
VN Licenses Issued:
Jan Feb Mar Apr May June Jul Aug | Sep Oct Nov Dec Total
Total 2018 | 349 442 368 825 917 626 528 933 541 612 498 447 7,086
Total 2017 | 589 595 658 596 571 397 554 635 506 723 477 547 6,848
PT Licenses Issued:
Jan Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec Total
Total 2018 24 16 29 60 47 32 30 57 28 35 38 36 432
Total 2017 22 27 33 27 51 28 25 36 50 30 38 31 398
VN Renewals Received:
Jan Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec Total
Total 2018 | 4,472 | 3,647 | 4,018 | 3,618 | 3674 | 3,718 | 3,899 | 6,828 | 3,941 | 4,404 | 4,081 | 3,778 | 50,078
Total 2017 | 3,924 | 3,856 | 4,416 | 3,762 | 3,945 | 3,943 | 3,509 | 3,926 | 4,151 | 4109 | 3,938 | 3,740 | 47,219
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PT Renewals Received:

Jan Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 | 384 376 372 346 361 351 401 614 356 383 368 358 4,670
Total 2017 | 320 356 384 410 356 411 378 430 347 383 382 333 4,490
BVNPT Licensing Division Statistics
January 2017 thru December 2018
Vocational Nurses and Psychiatric Technicians — Processing Times in Weeks
VN School Applications — Online:
Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec
Total 2018 | 4.40 | 3.70 1.70 1.00 0.40 0.50 | 0.10 | 0.30 0.10 0.00 0.00 0.20
Total 2017 | 4.50 | 4.00 4.25 2.00 2.75 1.50 | 1.50 1.30 1.00 3.40 2.80 5.50
PT School Applications = Online:
Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec
Total 2018 | 5.10 | 5.20 4.90 1.00 0.50 1.00 | 1.30 0.80 0.20 0.70 0.20 0.32
Total 2017 | 3.75| 11.50 | 10.50 | 7.00 2.00 1.50 | 1.40 1.50 550 | 10.00 | 7.00 3.00
VN School Applications - In House:
Jan | Feb Mar Apr May June Jul Aug Sep QOct Nov Dec
Total 2018 | 1.70 | 3.00 1.70 1.80 1.00 1.00 | 0.30 | 0.20 0.10 0.20 0.30 0.20
Total 2017 | 8.50| 8.75 6.50 4.00 3.60 2.70 | 1.80 1.30 1.30 2.80 3.00 2.00
PT School Applications —in House:
Jan | Feb Mar Apr May June Jul Aug | Sep QOct Nov Dec
Total 2018 | 5.10 | 5.20 4.70 1.00 5.00 0.80 | 1.70 0.70 0.70 0.70 0.30 0.20
Total 2017 | 4.50 | 7.00 8.50 6.00 1.00 2.00 | 1.70 3.50 7.50 7.80 4.50 2.70
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PT Re-Examination:

Jan Feb Mar Apr May June Jul Aug | Sep Oct Nov Dec
Total 2018 | 5.00 | 2.40 2.50 1.00 1.10 1.10 1.50 1.00 0.90 1.00 0.60 | 0.50
Total 2017 | 3.50 | 5.75 7.00 3.00 4.00 2.25 2.00 1.50 5.50 5.10 3.30 1.80
VN Equivalency — Online and In House:
Jan Feb Mar Apr May | June Jul Aug Sep Oct Nov Dec
Total 2018 | 31.70 | 35.50 | 40.00 | 40.00 | 38.00 | 38.00 | 39.60 | 41.60 | 43.00 | 42.00 | 43.00 | 43.00
Total 2017 |20.25| 21.50 | 22.75 | 23.80 | 28.00 | 17.35 | 18.00 | 18.00 | 20.00 | 22.00 | 25.00 | 28.00
PT Equivalency = Online and In House:
Jan Feb Mar Apr May June Jul Aug Sep Oct Nov Dec
Total 2018 | 16.10 | 19.10 | 23.60 | 23.00 | 22.50 | 10.00 | 560 | 2.40 1.00 0.40 0.50 0.20
Total 2017 | 8.00 | 12.50 | 1550 | 16.25 | 1040 | 425 | 480 | 6.00 | 10.00 | 1560 | 18.10 | 22.10
VN Verification = Online:
Jan Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec
Total 2018 | 15.20 | 19.20 | 16.60 | 1.80 0.50 090 | 120 | 0.80 1.20 0.90 0.70 1.00
Total 2017 | 14.50 | 13.00 | 7.00 2.80 4.10 360 | 470 | 6.00 | 10.00 | 8.50 | 12.00 | 13.00
VN Verification — In House:
Jan Feb Mar Apr May June | Jul Aug | Sep Oct Nov Dec
Total 2018 | 13.90 | 16.50 | 15.30 | 2.10 1.60 1.90 | 1.70 1.70 1.50 1.90 1.60 2.80
Total 2017 | 13.00 | 12.75 | 8.00 7.25 6.50 550 | 350 | 4.50 8.00 7.00 9.00 | 12.00
VN Endorsements — Online:
Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec
Total 2018 [2.60 | 2.90 | 4.00 1.00 0.60 1.00 | 1.00 1.60 1.20 1.20 1.70 3.70
Total 2017 |2.25| 1.25 | 0.08 1.00 1.00 1.00 | 1.00 | 1.00 1.00 1.30 2.00 1.00
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VN Endorsements — In House:

Jan | Feb | Mar Apr May | June | Jul Aug Sep Oct Nov Dec
Total 2018 | 1.40| 1.90 2.00 1.00 2.00 0.70 1.00 1.60 1.20 1.20 1.70 3.70
Total 2017 | 3.25| 4.25 4.75 2.60 2.10 1.70 2.00 1.00 1.00 1.00 2.00 2.00

VN Initial Licensure:

Jan | Feb [ Mar | Apr May | June | Jul Aug | Sep Oct Nov [ Dec
Total 2018 |1.40| 190 | 200 | 1.00 | 2.00 | 070 | 1.00 | 160 | 120 | 0.90 | 1.00 | 0.80
Total 2017 |3.25| 425 | 475 | 260 | 210 | 1.70 | 2.00 | 1.00 | 1.00 | 1.00 | 2.00 | 2.00

PT Initial Licensure:

Jan | Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec
Total 2018 | 3.40| 0.60 1.30 1.00 5.00 110 | 1.30 | 0.60 0.50 0.80 0.50 0.30
Total 2017 |5.00| 550 | 4.25 1.80 1.40 125 | 1.70 | 240 6.40 1.40 2.50 2.40

Name Changes:

Jan | Feb Mar Apr May June Jul Aug Sep | Oct Nov Dec Total
Total 2018 19 36 24 25 39 14 24 27 40 121 107 149 625
Total 2017 | 46 64 33 37 36 23 33 | 23 38 27 34 19 413

Address Changes:

Jan Feb Mar Apr | May June Jul Au Sep Oct Nov Dec Total

Total 2018 806 | 1,306 | 1,022 929 961 870 751 795 591 763 569 518 9,881

Total 2017 | 1,500 1,727 | 1,881 | 1,331 | 1,345 | 1,402 | 1,215 [ 1,307 | 508 721 642 458 | 14,037

Number of Projected Graduates from Schools (124 schools reported — 28 schools did not report):

Jan Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total

Total 2019 468 346 496 540 767 554 601 711 615 506 474 795 6,873

Total 2018 441 963 1,404
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BVNPT Licensing Division Statistics
January 2017 thru September 2018

Public Counter and Customer Service

Applicants/Licensees Assisted at the Public Counter:

Jan | Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec Total
Total 2018 | 449 | 364 440 151 56 440 306 289 281 308 242 217 3,543
Total 2017 | 990 | 515 426 352 368 338 315 384 363 406 343 309 5109
Temporary Licenses Issued at the Public Counter:
Jan | Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec Total
Total 2018 | 30 36 62 152 57 9 6 16 0 4 2 7 381
Total 2017 38 30 24 36 39 50 36 26 27 306
Incoming Emails to the General BVNPT Email Box:
Jan | Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec Total
Total 2018 | 2,051 | 1,483 | 1,832 1,548 1,426 1449 | 1462 | 1,690 1.484 1,646 1,253 1,228 | 18,552
Total 2017 | 2,846 | 2,237 | 1,921 890 974 1,050 | 1,051 1,393 1.264 1.807 | 2,758 1,445 | 19,636
Incoming Telephone Calls:
Jan Feb Mar Apr May June Jul Aug | Sep Oct Nov Dec Total
Total 2018 | 29,472 | 25,305 | 32,723 | 18,723 | 14,076 | 12,049 | 11,983 | 17,989 | 19,070 | 19,526 | 8,267 | 6,696 | 215,879
Total 2017 | 45,669 | 22,847 [ 11,990 | 9,269 | 9,315 | 10,148 | 11,485 | 19,494 | 20,275 | 31,455 | 34,783 | 25,477 | 252,207
Incoming Calls Answered:
Jan Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 | 2,051 | 1,944 | 1913 | 2,354 | 2,579 | 2,158 | 2197 | 1,811 | 1,250 | 1478 | 2516 | 2,234 | 24,494
Total 2017 | 2,687 | 2,045 | 3,368 | 3,387 | 3,447 | 2,620 | 2,338 | 2,663 | 1,591 | 1693 | 1,224 | 1,610 | 28,673

Page | 13




Average Time on Hold in Minutes:

Jan Feb Mar Apr May June Jul Aug Sep Oct Nov Dec
On Hold 2018 | 39.75 | 36.75 | 42.50 | 32.75 | 29.75 | 32.50 | 3225 | 42.00 | 50.00 | 49.25 | 24.25 | 25.75
On Hold 2017 | 30.00 | 36.50 | 22.25 | 19.50 | 20.50 | 27.25 | 27.00 | 31.50 | 43.50 | 46.00 | 54.00 | 43.00
BVNPT Administrative and Support Services Statistics
January 2017 thru December 2018
Incoming Mail:
Jan Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 | 2,878 | 2566 | 2,717 3,274 3,060 3,060 | 2913 | 2.657 3.085 3,254 3.226 2.556 | 35,246
Total 2017 | 34,241 | 5787 | 4747 | 4598 4,533 4135 | 4565 | 3,748 3,129 3,629 2,719 1,998 77,829
Cashiering
In House Processed Payments - VN Renewal:
Jan Feb Mar Apr May June | Jul Aug Sep Oct Nov Dec Total
Total 2018 209 445 1,037 | 644 140 71 165 181 119 171 158 136 3,476
Total 2017 344 121 285 271 117 167 | 203 213 194 220 202 188 2,525
Online Processed Payments - VN Renewal:
Jan Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 | 3,052 | 2671 | 2,843 | 2632 | 2,193 | 1,431 | 2144 | 3,157 | 2,978 | 3,257 | 3.198 | 3,231 | 32,787
Total 2017 2,985 2,302 | 2,703 | 2,305 | 2,017 | 1276 | 1,915 | 2651 | 2,745 | 2,623 | 2,697 | 2,497 | 28,716
In House Processed Payments - PT Renewal:
Jan Feb Mar Apr May June | Jul Aug Sep Oct Nov Dec Total
Total 2018 26 37 112 69 14 11 18 12 15 27 14 15 370
Total 2017 46 20 23 22 10 22 24 15 21 28 20 17 268
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Online Processed Payments - PT Renewal:

Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total

Total 2018 [294 | 275 208 275 240 157 245 304 202 281 307 301 3,269

Total 2017 | 267 | 229 274 269 199 144 218 313 251 268 271 258 2,961

In House Processed Payments - VN Examinations:

Jan | Feb Mar Apr May | June | Jul Aug | Sep Oct Nov Dec Total

Total 2018 [229 | 232 284 225 358 190 207 227 132 231 179 137 2,631

Total 2017 [694 | 320 514 703 295 492 260 305 264 306 189 209 | 4,551

Online Processed Payments - VN Examinations:

Jan| Feb Mar Apr May | June [ Jul Aug Sep Oct Nov Dec Total

Total 2018 | 336 | 326 343 381 556 319 282 519 386 408 354 660 4,870

Total 2017 | 251 | 281 295 283 489 361 330 452 333 331 332 555 4,293

In House Processed Payments - PT Examinations:

Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total

—_
w

Total 2018 | 53 6 8 1 29 4 21 3 29 24 182

Total 2017 | 27 4 45 2 4 32 73 22 29 6 2 7 253

Online Processed Payments - PT Examinations:

Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total

Total 2018 | 22 10 4 1 39 9 27 28 6 16 8 87 257

Total 2017 | 10 6 3 1 48 4 7 27 27 2 7 112 254

In House Processed Payments - VN Reexaminations:

Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total

Total 2018 | 145 | 143 109 120 124 91 107 96 89 127 79 59 1,289

Total 2017 [ 155 | 74 151 316 109 153 91 116 114 91 87 89 1,546
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Online Processed Payments - VN Reexaminations:

Jan | Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec Total

Total 2018 | 331 | 294 349 328 340 288 288 357 314 313 262 238 3,702

Total 2017 | 305 | 286 362 282 347 291 334 321 326 326 295 252 3,727

In House Processed Payments - PT Reexaminations:

Jan | Feb | Mar | Apr May | June | Jul | Aug | Sep Oct Nov | Dec | Total

Total 2018 | 15 20 15 16 13 18 15 12 13 17 11 13 178

Total 2017 | 10 15 55 19 27 29 22 29 15 24 13 14 272

Online Processed Payments - PT Reexaminations:

Jan | Feb Mar Apr May | June | Jul Aug Sep Oct Nov Dec Total

Total 2018 | 9 15 11 18 12 14 14 14 13 19 11 3 153

Total 2017 | 4 2 6 13 7 9 4 5 5 11 8 9 83

In House Processed Payments - VN Interim Permit:

Jan| Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total

Total 2018 5 4 2 2 4 2 3 29

[\V]
_
N
N
(=]

Total 2017 3 3 1 3 11 8 1 3 10 3 5 1 52

Online Processed Payments - VN Interim Permit:

Jan| Feb Mar Apr May June Jul Au Sep Oct Nov Dec Total

Total 2018 15 8 11 8 15 12 0 9 9 10 2 9 108

Total 2017 | 23 16 10 11 11 9 17 13 21 4 6 13 154

In House Processed Payments - VN Verification:

Jan| Feb Mar Apr May | June Jul Aug Sep Oct Nov Dec Total

Total 2018 | 70 61 59 69 107 62 68 81 48 41 64 34 764

Total 2017 4 7 3 166 103 97 59 66 54 79 47 34 719
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Online Processed Payments - VN Verification:

Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 |105| 79 85 83 96 87 87 104 88 101 92 77 1,084
Total 2017 11 15 18 95 76 91 89 91 76 84 68 51 765
In House Processed Payments - VN Initial Licensure: )
Jan | Feb Mar Apr May June | Jul Aug Sep Oct Nov Dec Total
Total 2018 | 56 43 63 79 77 48 51 47 30 40 41 28 603
Total 2017 | 27 | 110 146 60 83 101 59 80 56 73 47 53 895
Online Processed Payments - VN Initial Licensure:
Jan | Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 450 | 437 515 571 475 563 525 581 513 561 450 490 6,131
Total 2017 465 | 430 535 559 453 454 484 567 556 512 432 436 5,883
In House Processed Payments - PT Initial Licensure:
Jan| Feb Mar Apr May | June Jul Aug Sep Oct Nov Dec Total
Total 2018 1 2 5 1 8 2 3 5 1 6 3 4 41
Total 2017 7 5 9 3 10 3 9 2 3 1 7 4 63
Online Processed Payments - PT Initial Licensure:
Jan| Feb Mar Apr May June Jul Aug Sep Oct Nov Dec Total
Total 2018 16 26 16 50 43 23 28 32 25 30 41 20 350
Total 2017 14 22 14 26 41 23 34 29 26 33 34 23 319
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AGENDA ITEM 20.C
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GETATS OF CALIFCANIA

D : E Board of Vocational Nursing and Psychiatric Technicians

DEPARTMENT OF cansumer afrrairs | 2535 Capitol Oaks Dr  Suite 205 Sacramento CA 95833-2945
Phone: (916) 263-7827 Fax: (916)263-7857 www.bvnpt.ca.gov

DATE: January 25, 2018
TO: Education Committee Members
FROM: Board Staff

SUBJECT: Proposed Regulatory Action to Amend California Code of Regulations
(CCR) Title 16, Division 25, Chapter 1, Article 5, Section 2530 for (VN)
and Chapter 2, Article 5, Section 2585 for (PT)

BACKGROUND

Board of Vocational Nursing and Psychiatric Technicians (Board) pass rates for first time
test taker candidates rank among the lowest in the nation. For example, California’s VN
pass rates ranked between 47th and 50th out of 50 states over the past 10 years,
making this issue a strong concern regarding the safety and the protection of the public.

At their meeting on November 17, 2017, the Board voted on the motion: To amend CCR
sections 2530 (VN) and 2585 (PT) be amended and that a pass rate percentage of a
least 75% be adopted.

By comparison, Texas counts pass rate percentage during the examination year. Texas
Administration Code, Title 22, Part 11, Chapter 214, Rule § 214.4(2)(A) states:
(2) NCLEX-PN® Pass Rates. The annual NCLEX-PN® examination pass rate for each
vocational nursing education program is determined by the percentage of first time
test-takers who pass the examination during the examination year.
(A) Eighty percent (80%) of first-time NCLEX-PN® candidates are required to achieve
a passing score on the NCLEX-PN® examination during the examination year.

At the upcoming February 2018 Board Meeting, the committee will recommend revised
language to CCR sections 2530(l) for VN and 2585(l) for PT.

Using CCR § 2530(l) for VN as an example, staff recommends revising language as follows:

Current The program shall maintain a yearly average minimum pass rate on the
language: | licensure examination that does not fall below 10 percentage points of the
state average pass rate for first time candidates of approved vocational
nursing schools for the same period.
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Proposed
revised
language:

The program shall maintain a yearly average minimum pass rate
percentage of at least 75% on the licensure examination that-deesretfall

below10-percentage points-of-the-state-average pass—+ate for first time
candidates of approved vocational nursing schools fe;—the—same—peﬁed

EDUCATION COMMITTEE MEETING — JANUARY 25, 2018

Currently, VN and PT programs may be placed on provisional status if they fail to
maintain the required pass rate for eight consecutive quarters.

At the upcoming February 2018 Board Meeting, the committee will recommend proposed
revised language to CCR sections 2530(1)(1) for VN and 2585(1)(1) for PT for review and
adoption. This is how it will ook for the VN code, and the corresponding change for the
PT regulation will be presented for the final vote in February:

Current Failure to maintain the required yearly average minimum pass rate for

language: | two years or eight consecutive quarters may be cause to place a
program on provisional approval.

Option 1 Failure to maintain the required yearly average-minimum pass rate

revised percentage for twe-years-oreight-consecutive-gquarters one year or the

language: | four most recent quarters in which the program had first-time test takers
may be cause to place a program on provisional approval.

Option 2 Failure to maintain the required yeary-average-minimum pass rate

revised percentage for twe one years or eight four consecutive quarters may be

language: | cause to place a program on provisional approval.

Option 3 Failure to maintain the required yeary-average-minimum pass rate

revised percentage fortwo-years-oreight-consecutive-gquarters in a calendar year

language: | may be cause to place a program on provisional approval.

IMPLEMENTATION OF REVISED LANGUAGE

Board staff recommends implementation of Option 1 for the following reasons:

% The newly proposed regulations would hold VN and PT programs to a consistently
higher pass rate standard than the current regulations. Programs would be
required to maintain pass rate percentages of at least 75% every quarterly-period of
time. This is in strong contrast to comparable states that calculate program pass rate
percentages of at least 80% based on a one-year period of time.

< After the implementation of the new regulations, VN and PT programs, regardless of
their approval status, would be given a period of two years to reach compliance.
Thereafter, the new regulations would apply.
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% There would be no need for “grandfathering in”, as all VN and PT programs, including
those on provisional status, would have the first two years to reach compliance.

% Board staff recommends implementation to begin after the first quarter after the
regulation is enacted and monitoring of the outcomes to be ongoing.
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BOARD OF REGISTERED NURSING

LEGISLATIVE COMMITTEE
MEETING MINUTES

DATE: October 17, 2019
TIME: 12:11 p.m.
LOCATION: Bakersfield Marriott at the Convention Center, Salon A

801 Truxtun Avenue
Bakersfield, California 93301

MEMBERS PRESENT: Donna Gerber, Chair

Michael Jackson
Trande Phillips

MEMBERS ABSENT: Imelda Ceja-Butkiewicz

STAFF PRESENT: Dr. Joseph Morris, Executive Officer

8.0

8.0.1

8.1

Evon Lenerd, Assistant Executive Officer
Thelma Harris, Chief of Legislation
Ann Salisbury, Legal Counsel

Call to Order, Roll Call, Establishment of a Quorum, and Approval of Minutes:
Donna Gerber called the meeting to order at 12:11 p.m. following the conclusion of the
Education/Licensing Committee.

Review and Vote on Whether to Approve Previous Meeting’s Minutes:
» August 15, 2019

Motion: Michael Jackson to Approve the Minutes of August 15, 2019

Second: Trande Phillips

DG: Abstain | MJ: Yes | TP: Yes |

Discussion of Bills of Interest to the Board of Registered Nursing(Board) and
Recommendation that the Board Adopt or Modify positions on the Bills Introduced
during the 2019-2020 Legislative Session

Due to the timing in the legislative session, there were no bills presented for consideration.

The members were referred to the tables of Bill Status for those bills recently chaptered.



8.2 Public Comment for Items Not on the Agenda; Items for a Future Agenda

Kathy Hughes, SEIU Nurse Alliance re SB 227: Thanks the Board for its support of this
bill.

8.3  The meeting adjourned at 12:17 p.m.

Submitied by: STl Hoprio Inppiced by

Thelma Harris, Chief of Legislation Donna Gerber/Chair ( )



BOARD OF REGISTERED NURSING
Legislative Committee
Agenda Item Summary

ACTION REQUESTED:

REQUESTED BY:

BACKGROUND:

NEXT STEPS:
FINANCIAL
IMPLICATIONS,
IF ANY:

PERSON TO CONTACT:

AGENDA ITEM: 8.1
DATE: March 12, 2020

Discussion of Bills of Interest to the Board of Registered Nursing
(Board) and Possible Vote to Recommend that the Board Adopt or
Modify Positions on Bills Introduced during the 2019-2020
Legislative Session, Including But Not Limited To the Following
Bills:

Donna Gerber, Chair, Legislative Committee

Bills of interest for the 2019-2020 legislative session are listed on the
attached tables.

Bold denotes a new bill for Committee or Board consideration, is one that
has been amended since the last Committee or Board meeting,or is one about
which the Board has taken a position and may wish to discuss further and
restate or modify its position.

An analysis of and the bill text for these bills are included for further
review.

Present recommendations to the Board

As reflected by the proposed legislation

Thelma Harris, RN, PHN, MSN
Chief of Legislation
(916) 574-7600



2020 TENTATIVE LEGISLATIVE CALENDAR

COMPILED BY THE OFFICE OF THE ASSEMBLY CHIEF CLERK AND THE OFFICE OF THE SECRETARY OF THE SENATE
Revised 10-18-19

DEADLINES
Jan.1 Statutes take effect (Art. IV, Sec. 8(c)).
JANUARY Jan. 6  Legislature reconvenes (J.R. 51(a)(4)).
S T MITIWITH!| F S Jan. 10 Budget must be submitted by Governor (Art. IV, Sec. 12(a)).
1 2 314 Jan. 17 Last day for policy committees to hear and report to fiscal committees
fiscal bills introduced in their house in the odd-numbered year
wkli | 516]7]8] 9 |10]11 (JR. 61(b)(1)).

wk.2 [ 12113114 115| 16 | 17118 Jan. 20 Martin Luther King, Jr. Day.

Wk.3 (191201211221 23124125 Jan. 24 Last day for any committee to hear and report to the floor bills introduced
in that house in the odd-numbered year. (J.R. 61(b)(2)). Last day to submit
Wk.4 | 26127128129 30 |31 bill requests to the Office of Legislative Counsel.

Jan. 31 Last day for each house to pass bills introduced in that house in the odd-
numbered year (J.R. 61(b)(3)) (Art. IV, Sec. 10(c)).

FEBRUARY
SIM|T|W|TH| F | S

WK. 4
Wkl | 2|34 |56 |78
Wk.2 | 9 (1011 (12| 13 | 14|15

Wk.3 |16 11718 19| 20 (21|22
Wk.4 | 23 |24 125|26| 27 |28 |29

Feb. 17 Presidents' Day.

Feb. 21 Last day for bills to be introduced (J.R. 61(b)(4), J.R. 54(a)).

MARCH

Wk. 1
wk2 | 8 |9 10|11 | 12 |13 |14
Wk.3 |15116 17|18 | 19 |20 |21

Wk.4 |22 123124125 26 |27 128 Mar. 27 Cesar Chavez Day observed.

N
w
o
(@2 ]

Wk.1 12913031

APRIL
SIM|T|W|TH| F
Wk. 1 1 2 3 4 Apr. 2 Spring Recess begins upon adjournment (J.R. 51(b)(1)).

ggsel% 5 6 7 8 9O (10|11 Apr. 13 Legislature reconvenes from Spring Recess (J.R. 51(b)(1)).

wk.2 12113114115 16 | 17 | 18 Apr. 24 Last day for policy committees to hear and report to fiscal committees
fiscal bills introduced in their house (J.R. 61(b)(5)).

Wk.3 1192021 |22| 23 |24|25
Wk.4 | 26|27 28|29 | 30

MAY May 1 Last day for policy committees to hear and report to the floor nonfiscal
bills introduced in their house (J.R. 61(b)(6)).

May 8 Last day for policy committees to meet prior to June 1 (J.R. 61(b)(7)).

Wk. 4 1 2 May 15 Last day for fiscal committees to hear and report to the floor
bills introduced in their house (J.R. 61 (b)(8)). Last day for fiscal
wk.i | 3|14 |56 71]18]89 committees to meet prior to June 1 (J.R. 61 (b)(9)).

Wk.2 10111112113 14115116 May 25 Memorial Day.

May 26-29 Floor session only. No committee may meet for any purpose
Wk.3 | 1711819 |20| 21 | 22|23 except for Rules Committee, bills referred pursuant to Assembly

No Rule 77.2, and Conference Committees (J.R. 61(b)(10)).
24125126|27| 28 12930

Hrgs. May 29 Last day for each house to pass bills introduced in that house
wk. 4 | 31 (J.R. 61(b)(11)).

*Holiday schedule subject to final approval by Rules Committee.
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2020 TENTATIVE LEGISLATIVE CALENDAR

COMPILED BY THE OFFICE OF THE ASSEMBLY CHIEF CLERK AND THE OFFICE OF THE SECRETARY OF THE SENATE

Revised 10-18-19

JUNE
S|IM|T|W|TH S
Wk, 4 1 2 3 4 5 Junel Committee meetings may resume (J.R. 61(b)(12)).
Wk 1 7 8 9 (10| 11 | 12|13 June 15 Budget Bill must be passed by midnight (Art. 1V, Sec. 12(c)).
June 25 Last day for a legislative measure to qualify for the Nov. 3 General
Wk2 |14115016|17) 18 | 19 20 Election ballot (Elections Code Sec. 9040).
Wk3 |21]22]23]24) 252627 June 26 Last day for policy committees to hear and report fiscal bills to fiscal
Wwk.4 | 2812930 committees (J.R. 61(b)(13).
JULY
SIM|T|W|TH S
WKk. 4 1 2 4 July 2 Last day for policy committees to meet and report bills (J.R. 61(b)(14)).
Summer Summer Recess begins upon adjournment, provided Budget Bill has been
Recess | 2 | 6| 7|8 ]9 |10 11 passed (J.R. 51(b)(2)).
S
S::;g;ir 1211314 |15| 16 |17 18 July 3 Independence Day observed.
Summer
oo 19120 | 21|22 | 23 |24 | 25
Summer
oo | 26|27 | 2829 | 30 |31
AUGUST
SIM|T|W|TH| F | S
Summer Aug. 3  Legislature reconvenes from Summer Recess (J.R. 51(b)(2)).
Recess
Wk 1 2 3 4 5 6 7 8 Aug. 14 Last day for fiscal committees to meet and report bills (J.R. 61(b)(15)).
Aug. 17 - 31 Floor session only. No committee may meet for any purpose except
Wk. 2 9 110(11|12 | 13 |14]15 Rules Committee, bills referred pursuant to Assembly Rule 77.2, and
No Conference Committees (J.R. 61(b)(16)).
Hrgs, | 161718 119 | 20 | 21 [ 22
No Aug. 21 Last day to amend bills on the floor (J.R. 61(b)(17)).
g, | 23| 24|25 |26 | 27 | 28 | 29
- Aug. 31 Last day for each house to pass bills (Art. IV, Sec 10(c), J.R. 61(b)(18)).
Hl\:gs 30|31 Final Recess begins upon adjournment (J.R. 51(b)(3)).
IMPORTANT DATES OCCURRING DURING FINAL RECESS
2020
Sept. 30 Last day for Governor to sign or veto bills passed by the Legislature before Sept. 1
and in the Governor's possession on or after Sept. 1 (Art. 1V, Sec. 10(b)(2)).
Oct. 1 Bills enacted on or before this date take effect January 1, 2021. (Art. IV, Sec. 8(c)).
Nov. 3 General Election.
Nov. 30 Adjournment sine die at midnight (Art. IV, Sec. 3(a)).
Dec. 7 2021-22 Regular Session convenes for Organizational Session at 12 noon.
(Art. 1V, Sec. 3(a)).
2021
Jan. 1 Statutes take effect (Art. IV, Sec. 8(c)).

*Holiday schedule subject to final approval by Rules Committee.
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BOARD OF REGISTERED NURSING
Assembly Bills 2019-2020

Status Update
March 12, 2020

BILL
COM BOARD
AUTHOR/ STATUS
BILL # BILL SPONSOR SUBJECT PO?;I;IEON/ PO?I;;LON/ as of March
12, 2020
Rodriguez/ o . Watch Watch Senate
AB 329 CENA Hospitals: assaults and batteries 3/14/19 4/11/19 PubSafety
AB 362 Eggman/ Controlled substances: overdose prevention Information Watch Senate
- DPA; HRC program 5/9/19 4/11/19 Health
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AMENDED IN ASSEMBLY APRIL 22, 2019
AMENDED IN ASSEMBLY APRIL 3, 2019

CALIFORNIA LEGISLATURE—2019—20 REGULAR SESSION

ASSEMBLY BILL No. 890

Introduced by Assembly Member Wood
(Coauthors: Assembly MembersAguiar-Curry, Eggman, Friedman,
Gallagher, and Gipson)
(Coauthors: Senators Caballero, Hill, Leyva, and Stone)

February 20, 2019

An act to amend Sections 650.01 and 805 of, and to add-Seetiens
283F3and-2837%2te; Article 8.5 (commencing with Section 2837.100)
to Chapter 6 of Division 2 of, the Business and Professions Code,
relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

AB 890, as amended, Wood. Nurse practitioners: scope of practice:
unsupervised practice.

Existing law, the Nursing Practice Act, provides for the certification
and regulation of nurse practitioners by the Board of Registered Nursing.
Existing law authorizes the implementation of standardized procedures
that authorize a nurse practitioner to perform certain acts that are in
addition to other authorized practices, including certifying disability
after performing a physical examination and collaboration with a
physician and surgeon. A violation of the act is a misdemeanor.

This bill would establish the Advanced Practice Registered Nursing
Board within the Department of Consumer Affairs, which would consist
of 9 members. The bill would authorize a nurse practitioner who holds
a certification as a nurse practitioner from a national certifying body
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recognized by the board who practices in certain settings or
organizations to perform specified functions without supervision by a
physician and surgeon, including ordering and interpreting diagnostic
procedures, certifying disability, and prescribing, administering,
dispensing, and administering controlled substances.

The bill would also authorize a nurse practitioner who holds-a an
active certification-as-a-Aurse-praetittoner—from-a-national-eertifytng
bedy-recognized i ssued by the board to practice without supervision by
a physician and surgeon outside of specified settings or organizations
in accordance with specified conditions and requirements if the nurse

practitioner-has-sueeessfuthy-eompleted meets specified education and
other requirements, including completion of a transition to-practiee

pfegfam practl ce, as defl ned by th&bﬂ—aﬂd—&suﬁewr&ng—physﬁan

Fegﬁtaﬂe& bill. The b|II Would authorlze the board upon appllcat|on
to issue an inactive certificate.

Existing law makesit unlawful for specified healing arts practitioners,
including physicians and surgeons, psychologists, and acupuncturists,
to refer a person for certain services, including laboratory, diagnostic
nuclear medicine, and physical therapy, if the physician and surgeon
or their immediate family has afinancial interest with the person or in
the entity that recelvesthereferral. A violation of those provisionsisa
misdemeanor and subject to specified civil penalties and disciplinary
action.

This bill would make those provisions applicable to a nurse
practitioner practicing pursuant to the bill’s provisions.

Existing law providesfor the professional review of specified healing
arts licentiates through a peer review process and defines “licentiate”
for those purposes.

This bill would include as alicentiate a nurse practitioner practicing
pursuant to the bill’s provisions.

Because the bill would expand the scope of crimes, the bill would
impose a state-mandated local program.

The Cadlifornia Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish proceduresfor making that reimbursement.

Thisbill would provide that no reimbursement is required by this act
for a specified reason.
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Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the Sate of California do enact as follows:

SECTION 1. Section 650.01 of the Business and Professions
Code is amended to read:

650.01. (a) Notwithstanding Section 650, or any other
provision of law, it isunlawful for alicensee to refer a person for
laboratory, diagnostic nuclear medicine, radiation oncology,
physical therapy, physical rehabilitation, psychometric testing,
home infusion therapy, or diagnostic imaging goods or servicesif
the licensee or their immediate family hasafinancial interest with
the person or in the entity that receivesthe referral.

(b) For purposes of this section and Section 650.02, the
following shall apply:

(1) “Diagnostic imaging” includes, but is not limited to, all
X-ray, computed axial tomography, magnetic resonance imaging
nuclear medicine, positron emission tomography, mammaography,
and ultrasound goods and services.

(2) A “financia interest” includes, but is not limited to, any
type of ownership interest, debt, loan, lease, compensation,
remuneration, discount, rebate, refund, dividend, distribution,
subsidy, or other form of direct or indirect payment, whether in
money or otherwise, between alicensee and a person or entity to
whom the licensee refers a person for a good or service specified
in subdivision (a). A financial interest also exists if there is an
indirect financial relationship between a licensee and the referral
recipient including, but not limited to, an arrangement whereby a
licensee has an ownership interest in an entity that |eases property
to the referra recipient. Any financial interest transferred by a
licensee to any person or entity or otherwise established in any
person or entity for the purpose of avoiding the prohibition of this
section shall be deemed a financial interest of the licensee. For
purposes of this paragraph, “direct or indirect payment” shall not
include a royalty or consulting fee received by a physician and
surgeon who has completed a recognized residency training
program in orthopedics from a manufacturer or distributor as a
result of their research and development of medical devices and
techniques for that manufacturer or distributor. For purposes of
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this paragraph, “consulting fees’ means those fees paid by the
manufacturer or distributor to a physician and surgeon who has
completed arecognized residency training program in orthopedics
only for their ongoing services in making refinements to their
medical devices or techniques marketed or distributed by the
manufacturer or distributor, if the manufacturer or distributor does
not own or control the facility to which the physician is referring
the patient. A “financial interest” shall not include the receipt of
capitation payments or other fixed amounts that are prepaid in
exchange for a promise of a licensee to provide specified health
care servicesto specified beneficiaries. A “financial interest” shall

not include the receipt of remuneration by amedical director of a
hospice, asdefined in Section 1746 of the Health and Safety Code,
for specified servicesif the arrangement is set out in writing, and
specifies all services to be provided by the medical director, the
term of the arrangement is for at least one year, and the
compensation to be paid over the term of the arrangement is set
in advance, does not exceed fair market value, and is not
determined in amanner that takesinto account the volume or value
of any referrals or other business generated between parties.

(3) Forthe purposesof thissection, “immediate family” includes
the spouse and children of the licensee, the parents of the licensee,
and the spouses of the children of the licensee.

(4) “Licensee’” meansaphysician, asdefined in Section 3209.3
of the Labor Code, or a nurse practitioner practicing pursuant to
Section-28371-6r2837-2 2837.104 or 2837.105.

(5) “Licensee’s office’” means either of the following:

(A) An office of alicenseein solo practice.

(B) Anofficeinwhich servicesor goods are personally provided
by the licensee or by employees in that office, or personally by
independent contractors in that office, in accordance with other
provisions of law. Employees and independent contractors shall
be licensed or certified when licensure or certification isrequired
by law.

(6) “Office of a group practice” means an office or officesin
which two or morelicensees are legally organized asapartnership,
professional corporation, or not-for-profit corporation, licensed
pursuant to subdivision (&) of Section 1204 of the Health and Safety
Code, for which all of the following apply:

97



—5— AB 890

(A) Each licensee who is a member of the group provides
substantially the full range of services that the licensee routinely
provides, including medical care, consultation, diagnosis, or
treatment through the joint use of shared office space, facilities,
equipment, and personnel.

(B) Substantialy all of the services of the licensees who are
members of the group are provided through the group and are
billed in the name of the group and amounts so received are treated
as receipts of the group, except in the case of a multispecialty
clinic, as defined in subdivision (1) of Section 1206 of the Health
and Safety Code, physician services are billed in the name of the
multispecialty clinic and amounts so received are treated asreceipts
of the multispecialty clinic.

(C) Theoverhead expensesof, and theincome from, the practice
aredistributed in accordance with methods previously determined
by members of the group.

(o) Itisunlawful for alicensee to enter into an arrangement or
scheme, such as a cross-referral arrangement, that the licensee
knows, or should know, has a principal purpose of ensuring
referrals by the licensee to a particular entity that, if the licensee
directly made referrals to that entity, would bein violation of this
section.

(d) Noclaimfor payment shall be presented by an entity to any
individual, third party payer, or other entity for a good or service
furnished pursuant to areferral prohibited under this section.

() Noinsurer, self-insurer, or other payer shall pay acharge or
lien for any good or service resulting from areferral in violation
of this section.

(f) A licenseewho refersapersonto, or seeks consultation from,
an organization in which the licensee hasafinancial interest, other
than as prohibited by subdivision (a), shall disclose the financial
interest to the patient, or the parent or legal guardian of the patient,
inwriting, at the time of the referral or request for consultation.

(1) If areferral, billing, or other solicitation is between one or
more licensees who contract with a multispecialty clinic pursuant
to subdivision (I) of Section 1206 of the Health and Safety Code
or who conduct their practice as members of the same professional
corporation or partnership, and the services are rendered on the
same physical premises, or under the same professional corporation
or partnership name, the requirements of this subdivision may be
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met by posting a conspicuous disclosure statement at the
registration areaor by providing a patient with awritten disclosure
statement.

(2) If a licensee is under contract with the Department of
Corrections or the California Youth Authority, and the patient is
an inmate or parolee of either respective department, the
requirements of this subdivision shall be satisfied by disclosing
financial interests to either the Department of Corrections or the
CaliforniaYouth Authority.

(g) A violation of subdivision (a) shall be a misdemeanor. The
Medical Board of California shall review the facts and
circumstances of any conviction pursuant to subdivision (a) and
take appropriate disciplinary action if the licensee has committed
unprofessional conduct. Violations of this section may aso be
subject to civil penalties of up to five thousand dollars ($5,000)
for each offense, which may be enforced by the Insurance
Commissioner, Attorney General, or adistrict attorney. A violation
of subdivision (c), (d), or (e) isapublic offense and is punishable
upon conviction by a fine not exceeding fifteen thousand dollars
($15,000) for each violation and appropriate disciplinary action,
including revocation of professional licensure, by the Medical
Board of Californiaor other appropriate governmental agency.

(h) Thissection shall not apply to referrals for servicesthat are
described in and covered by Sections 139.3 and 139.31 of the
Labor Code.

(i) Thissection shall become operative on January 1, 1995.

SEC. 2. Section 805 of the Business and Professions Code is
amended to read:

805. (@) Asused in thissection, the following terms have the
following definitions:

(1) (A) “Peer review” means both of the following:

(i) A process in which a peer review body reviews the basic
qualifications, staff privileges, employment, medical outcomes,
or professional conduct of licentiates to make recommendations
for quality improvement and education, if necessary, in order to
do either or both of the following:

(I) Determine whether alicentiate may practice or continue to
practice in a health care facility, clinic, or other setting providing
medical services, and, if so, to determine the parameters of that
practice.
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(I1) Assessand improvethe quality of care rendered in ahealth
care facility, clinic, or other setting providing medical services.

(i) Any other activities of a peer review body as specified in
subparagraph (B).

(B) “Peer review body” includes:

(i) A medical or professional staff of any health care facility or
clinic licensed under Division 2 (commencing with Section 1200)
of the Health and Safety Code or of afacility certified to participate
in thefederal Medicare program as an ambulatory surgical center.

(i) A health care service plan licensed under Chapter 2.2
(commencing with Section 1340) of Division 2 of the Health and
Safety Code or a disability insurer that contracts with licentiates
to provide services at dternative rates of payment pursuant to
Section 10133 of the Insurance Code.

(iii) Any medical, psychological, marriage and family therapy,
socia work, professional clinical counselor, dental, midwifery, or
podiatric professional society having asmembersat least 25 percent
of the eligible licentiates in the area in which it functions (which
must include at least one county), whichisnot organized for profit
and which has been determined to be exempt from taxes pursuant
to Section 23701 of the Revenue and Taxation Code.

(iv) A committee organized by any entity consisting of or
employing morethan 25 licentiates of the same classthat functions
for the purpose of reviewing the quality of professional care
provided by members or employees of that entity.

(2) “Licentiate” means a physician and surgeon, doctor of
podiatric medicine, clinical psychologist, marriage and family
therapist, clinical social worker, professional clinical counselor,
dentist, licensed midwife, physician assistant, or nurse practitioner
practicing pursuant to Section—283+1-6r28372 2837.104 or
2837.105. “Licentiate” also includesaperson authorized to practice
medicine pursuant to Section 2113 or 2168.

(3) “Agency” meansthe relevant state licensing agency having
regulatory jurisdiction over the licentiates listed in paragraph (2).

(4) “Staff privileges’ means any arrangement under which a
licentiate is alowed to practice in or provide care for patientsin
a health facility. Those arrangements shall include, but are not
limited to, full staff privileges, active staff privileges, limited staff
privileges, auxiliary staff privileges, provisional staff privileges,
temporary staff privileges, courtesy staff privileges, locum tenens
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arrangements, and contractual arrangementsto provide professional
services, including, but not limited to, arrangements to provide
outpatient services.

(5) “Denial or termination of staff privileges, membership, or
employment” includes failure or refusal to renew a contract or to
renew, extend, or reestablish any staff privileges, if the action is
based on medical disciplinary cause or reason.

(6) “Medical disciplinary cause or reason” means that aspect
of a licentiate's competence or professional conduct that is
reasonably likely to be detrimental to patient safety or to the
delivery of patient care.

(7) “805 report” means the written report required under
subdivision (b).

(b) The chief of staff of amedical or professional staff or other
chief executive officer, medical director, or administrator of any
peer review body and the chief executive officer or administrator
of any licensed health carefacility or clinic shall file an 805 report
with the relevant agency within 15 days after the effective date on
which any of the following occur as aresult of an action of a peer
review body:

(1) A licentiate’s application for staff privileges or membership
isdenied or rejected for amedical disciplinary cause or reason.

(2) A licentiate’'s membership, staff privileges, or employment
isterminated or revoked for amedical disciplinary cause or reason.

(3) Restrictions are imposed, or voluntarily accepted, on staff
privileges, membership, or employment for a cumulative total of
30 daysor morefor any 12-month period, for amedical disciplinary
cause or reason.

(o) If alicentiate takes any action listed in paragraph (1), (2),
or (3) after receiving notice of a pending investigation initiated
for amedical disciplinary cause or reason or after receiving notice
that their application for membership or staff privilegesis denied
or will be denied for a medical disciplinary cause or reason, the
chief of staff of a medical or professional staff or other chief
executive officer, medical director, or administrator of any peer
review body and the chief executive officer or administrator of
any licensed health care facility or clinic where the licentiate is
employed or has staff privileges or membership or where the
licentiate applied for staff privileges or membership, or sought the
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renewal thereof, shall file an 805 report with the relevant agency
within 15 days after the licentiate takes the action.

(1) Resignsor takesaleave of absence from membership, staff
privileges, or employment.

(2) Withdraws or abandonstheir application for staff privileges
or membership.

(3) Withdraws or abandons their request for renewal of staff
privileges or membership.

(d) For purposesof filing an 805 report, the signature of at least
one of the individuals indicated in subdivision (b) or (c) on the
completed form shall constitute compliance with the requirement
to file the report.

(e) An 805 report shall also be filed within 15 days following
the imposition of summary suspension of staff privileges,
membership, or employment, if the summary suspension remains
in effect for a period in excess of 14 days.

() A copy of the 805 report, and anotice advising thelicentiate
of their right to submit additional statements or other information,
electronically or otherwise, pursuant to Section 800, shall be sent
by the peer review body to the licentiate named in the report. The
notice shall also advise the licentiate that information submitted
electronically will be publicly disclosed to those who request the
information.

Theinformation to be reported in an 805 report shall includethe
name and license number of the licentiate involved, a description
of the facts and circumstances of the medical disciplinary cause
or reason, and any other relevant information deemed appropriate
by the reporter.

A supplemental report shall also be made within 30 days
following the date the licentiate is deemed to have satisfied any
terms, conditions, or sanctions imposed as disciplinary action by
the reporting peer review body. In performing its dissemination
functions required by Section 805.5, the agency shall include a
copy of asupplemental report, if any, whenever it furnishesacopy
of the original 805 report.

If another peer review body is required to file an 805 report, a
health care service plan is not required to file a separate report
with respect to action attributabl e to the same medical disciplinary
cause or reason. If the Medical Board of Californiaor alicensing
agency of another state revokes or suspends, without a stay, the
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license of a physician and surgeon, a peer review body is not
required to file an 805 report when it takes an action as aresult of
the revocation or suspension. If the California Board of Podiatric
Medicine or a licensing agency of another state revokes or
suspends, without a stay, the license of a doctor of podiatric
medicine, a peer review body is not required to file an 805 report
when it takes an action as aresult of the revocation or suspension.

(g) The reporting required by this section shall not act as a
waiver of confidentiality of medical records and committee reports.
The information reported or disclosed shall be kept confidential
except as provided in subdivision (c) of Section 800 and Sections
803.1 and 2027, provided that a copy of the report containing the
information required by this section may be disclosed as required
by Section 805.5 with respect to reports received on or after
January 1, 1976.

(h) The Medical Board of California, the California Board of
Podiatric Medicine, the Osteopathic Medical Board of California,
and the Dental Board of Californiashall disclosereportsasrequired
by Section 805.5.

(i) An 805 report shall be maintained electronically by an agency
for dissemination purposesfor aperiod of three years after receipt.

() No person shall incur any civil or criminal liability as the
result of making any report required by this section.

(K) A willful failure to file an 805 report by any person who is
designated or otherwise required by law to file an 805 report is
punishable by a fine not to exceed one hundred thousand dollars
($2100,000) per violation. The fine may be imposed in any civil or
administrative action or proceeding brought by or on behalf of any
agency having regulatory jurisdiction over the person regarding
whom the report was or should have been filed. If the person who
is designated or otherwise required to file an 805 report is a
licensed physician and surgeon, the action or proceeding shall be
brought by the Medical Board of California. If the person who is
designated or otherwise required to file an 805 report isalicensed
doctor of podiatric medicine, the action or proceeding shall be
brought by the California Board of Podiatric Medicine. The fine
shall be paid to that agency but not expended until appropriated
by the Legislature. A violation of this subdivision may constitute
unprofessional conduct by the licentiate. A person who is alleged
to have violated this subdivision may assert any defense available
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at law. As used in this subdivision, “willful” means a voluntary
and intentional violation of aknown legal duty.

(I) Except as otherwise provided in subdivision (k), any failure
by the administrator of any peer review body, the chief executive
officer or administrator of any health care facility, or any person
who is designated or otherwise required by law to file an 805
report, shall be punishable by afine that under no circumstances
shall exceed fifty thousand dollars ($50,000) per violation. The
fine may be imposed in any civil or administrative action or
proceeding brought by or on behalf of any agency having
regulatory jurisdiction over the person regarding whom the report
was or should have been filed. If the person who is designated or
otherwiserequired to file an 805 report isalicensed physician and
surgeon, the action or proceeding shall be brought by the Medical
Board of California. If the person who is designated or otherwise
required to file an 805 report is a licensed doctor of podiatric
medicine, the action or proceeding shall be brought by the
California Board of Podiatric Medicine. The fine shall be paid to
that agency but not expended until appropriated by the Legidature.
The amount of the fine imposed, not exceeding fifty thousand
dollars ($50,000) per violation, shall be proportional to the severity
of thefailureto report and shall differ based upon written findings,
including whether the failure to file caused harm to a patient or
created arisk to patient safety; whether the administrator of any
peer review body, the chief executive officer or administrator of
any health care facility, or any person who is designated or
otherwise required by law to file an 805 report exercised due
diligence despitethefailureto file or whether they knew or should
have known that an 805 report would not be filed; and whether
there has been a prior failure to file an 805 report. The amount of
the fine imposed may aso differ based on whether a health care
facility is a small or rural hospital as defined in Section 124840
of the Health and Safety Code.

(m) A health care service plan licensed under Chapter 2.2
(commencing with Section 1340) of Division 2 of the Health and
Safety Code or a disability insurer that negotiates and enters into
a contract with licentiates to provide services at aternative rates
of payment pursuant to Section 10133 of the Insurance Code, when
determining participation with the plan or insurer, shall evaluate,
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SEC. 3. Article 8.5 (commencing with Section 2837.100) is
added to Chapter 6 of Division 2 of the Business and Professions
Code, to read:

Article 8.5. Advanced Practice Registered Nurses

2837.100. It is the intent of the Legidature that the
requirements under thisarticle shall not be undue or unnecessary
burden to licensure or practice. The requirements are intended to
ensure the new category of licensed nurse practitioners have the
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least restrictive amount of education, training, and testing
necessary to ensure competent practice.

2837.101. (a) Thereisinthe Department of Consumer Affairs
the Advanced Practice Registered Nursing Board consisting of
nine members.

(b) For purposes of this article, “ board” means the Advanced
Practice Registered Nursing Board.

(c) Thissection shall remainin effect only until January 1, 2026,
and as of that date is repeal ed.

2837.102. Notwithstanding any other law, the repeal of Section
2837.101 renders the board or its successor subject to review by
the appropriate policy committees of the Legislature.

2837.103. (a) (1) Until January 1, 2026, four members of the
board shall be licensed registered nurses who shall be active as
a nurse practitioner and shall be active in the practice of their
profession engaged primarily in direct patient care with at least
five continuous years of experience.

(2) Commencing January 1, 2026, four members of the board
shall be nurse practitioners licensed under this chapter.

(b) Three members of the board shall be physicians and
surgeons licensed by the Medical Board of California or the
Osteopathic Medical Board of California. At least one of the
physician and surgeon members shall work closely with a nurse
practitioner. The remaining physician and surgeon members shall
focus on primary carein their practice.

(c) Two members of the board shall represent the public at large
and shall not be licensed under any board under this division or
any board referred to in Section 1000 or 3600.

2837.104. (a) (1) Notwithstanding any other law, a nurse
practitioner who holds a certification asa nurse practitioner from
a national certifying body recognized by the board may perform
the functions specified in subdivision (c) without supervision by a
physician and surgeon if the nurse practitioner meets all of the
requirements of this article and practices in one of the following
settings or organizations in which one or more physicians and
surgeons practice with the nurse practitioner:

(A) Aclinic, asdefined in Section 1200 of the Health and Safety
Code.

(B) A health facility, as defined in Section 1250 of the Health
and Safety Code.
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(C) A facility described in Chapter 2.5 (commencing with
Section 1440) of Division 2 of the Health and Safety Code.

(D) Amedical group practice, including a professional medical
corporation, as defined in Section 2406, another form of
corporation controlled by physicians and surgeons, a medical
partnership, a medical foundation exempt from licensure, or
another lawfully organized group of physicians and surgeons that
provides health care services.

(2) In health care agencies that have governing bodies, as
defined in Division 5 of Title 22 of the California Code of
Regulations, including, but not limited to, Sections 70701 and
70703 of Title 22 of the California Code of Regulations, the
following apply:

(A) Anurse practitioner shall adhereto all bylaws.

(B) A nurse practitioner shall be eligible to serve on medical
staff and hospital committees. A nurse practitioner who is not the
holder of an active certificate pursuant to Section 2837.105 shall
not serve as chair of medical staff committees.

(C) Anurse practitioner shall be eligible to attend meetings of
the department to which the nurse practitioner isassigned. Anurse
practitioner who isnot the holder of an active certificate pursuant
to Section 2837.105 shall not vote at department, division, or other
meetings.

(b) An entity described in subparagraphs (A) to (D), inclusive,
of paragraph (1) of subdivision (a) shall not interferewith, control,
or otherwise direct the professional judgment of a nurse
practitioner functioning pursuant to this section in a manner
prohibited by Section 2400 or any other law.

(c) Inadditionto any other practicesauthorized by law, a nurse
practitioner who meets the requirements of this section may
perform the following functions without the supervision of a
physician and surgeon in accordance with their education and
training:

(1) Conduct an advanced assessment.

(2) Order and interpret diagnostic procedures.

(3) Establish primary and differential diagnoses.

(4) Prescribe, order, administer, dispense, and furnish
therapeutic measures, including, but not limited to, the following:
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(A) Diagnose, prescribe, and institute therapy or referrals of
patients to health care agencies, health care providers, and
community resources.

(B) Prescribe, administer, dispense, and  furnish
pharmacological agents, including over-the-counter, legend, and
controlled substances.

(C) Plan and initiate a therapeutic regimen that includes
ordering and prescribing nonpharmacological interventions,
including, but not limited to, durable medical equipment, medical
devices, nutrition, blood and blood products, and diagnostic and
supportive services, including, but not limited to, home health
care, hospice, and physical and occupational therapy.

(5) After performing a physical examination, certify disability
pursuant to Section 2708 of the Unemployment Insurance Code.

(6) Delegate tasks to a medical assistant pursuant to Sections
1206.5, 2069, 2070, and 2071, and Article 2 (commencing with
Section 1366) of Chapter 3 of Division 13 of Title 16 of the
California Code of Regulations.

(d) Anursepractitioner shall refer a patient to a physician and
surgeon or other licensed health care provider if a situation or
condition of a patient is beyond the scope of the education and
training of the nurse practitioner.

(e) A nurse practitioner practicing under this section shall
maintain professional liability insurance appropriate for the
practice setting.

2837.105. (a) Notwithstanding any other law, the following
apply to a nurse practitioner who is actively licensed under this
article and who holds an active certification issued by the board
under this section:

(1) Thenurse practitioner may practice without supervision by
a physician and surgeon outside of the settings or organizations
specified under subparagraphs (A) to (D), inclusive, of paragraph
(2) of subdivision (a) of Section 2387.104.

(2) Subject to subdivision (g) and any applicable conflict of
interest policies of the bylaws, the nurse practitioner shall be
eligible for membership of an organized medical staff.

(3) Subject to subdivision (g) and any applicable conflict of
interest policies of the bylaws, a nurse practitioner member may
vote at meetings of the department to which nurse practitioners
are assigned.
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(b) The board shall issue a certificate to practice outside of the
settings and organizations specified under subparagraphs (A) to
(D), inclusive, of paragraph (1) of subdivision (a) if, in addition
to satisfying the requirements of thisarticle, the nurse practitioner
satisfies all of the following requirements:

(1) The nurse practitioner meets one of the following:

(A) Holds a Doctorate of Nursing Practice degree (DNP) and
holds active national certification in a nurse practitioner role and
population foci by a national certifying body recognized by the
board.

(B) Holds a Master of Science degree in Nursing (MSN) and
holds active national certification in a nurse practitioner roleand
population foci by a national certifying body recognized by the
board and has two years of licensed practice as a nurse
practitioner.

(2) The nurse practitioner has successfully completed a
transition to practice.

(c) (1) Upon application of an applicant who meets the
requirements for a certificate under this section, the board shall
issue an inactive certificate.

(2) Upon application of a holder of a certificate issued pursuant
to this section, the board shall change the status of an active
certificate to inactive.

(3) Theholder of an inactive certificate shall not engagein any
activity for which an active certificate under thissectionisrequired
and is not otherwise subject to the provisions of this section.

(4) Upon application of the holder of a certificate issued
pursuant to this section, the board shall change the status of an
inactive certificate to active if the holder’s license is in good
standing and the holder pays the renewal fee.

(d) A nursepractitioner authorized to practice pursuant to this
section shall comply with all of the following:

(1) Thenurse practitioner, consistent with applicable standards
of care, shall practice within the scope of their clinical and
professional education and training and within the limits of their
knowledge and experience.

(2) The nurse practitioner shall consult and collaborate with
other healing arts providers based on the clinical condition of the
patient to whom health care is provided.
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(3) The nurse practitioner shall establish a plan for referral of
complex medical cases and emergenciesto a physician and surgeon
or other appropriate healing arts providers.

(e) For purposes of thissection, “ transition to practice” means
additional clinical experience and mentorship are provided to
prepare a nurse practitioner to practice without the routine
presence of a physician and surgeon. A transition to practice shall
meet all of the following requirements:

(1) Thetransitionto practice shall consist of a minimum of three
years or 4,600 hours.

(2) The transition to practice shall require proficiency in
competencies identified by the board by regulation.

(3) Thetransition to practiceisconducted in one of the settings
or organizations specified in subparagraphs (A) to (D), inclusive,
of paragraph (1) of subdivision (a) of Section 2837.104 in which
one or more physicians and surgeons practice with the nurse
practitioner.

(4) After the nurse practitioner satisfies paragraph (1) of this
subdivision, the nurse practitioner shall pass an objective
examination developed and administered by the board. The
examination shall test the competenciesidentified under paragraph
(2) of this subdivision.

() A nurse practitioner practicing under this section shall
maintain professional liability insurance appropriate for the
practice setting.

(g) For purposesof thissection, corporationsand other artificial
legal entities shall have no professional rights, privileges, or
powers.

(h) Subdivision (g) shall not apply to a nurse practitioner if any
of the following apply:

(1) The certificate issued pursuant to this section is inactive,
surrendered, revoked, or otherwise restricted by the board.

(2) The nurse practitioner is employed pursuant to the
exemptions under Section 2401.

SECS:

SEC. 4. No reimbursement is required by this act pursuant to
Section 6 of Article X111 B of the California Constitution because
the only costs that may be incurred by alocal agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changesthe penalty
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for acrime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of acrimewithin
the meaning of Section 6 of Article X111 B of the California
Constitution.

A WNBE
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ASSEMBLY BILL No. 2185

Introduced by Assembly Members Patter son and Gallagher

February 11, 2020

An act to add Section 117 to the Business and Professions Code,
relating to professions and vocations.

LEGISLATIVE COUNSEL’S DIGEST

AB 2185, as introduced, Patterson. Professions and vocations:
applicants licensed in other states: reciprocity.

Existing law establishes the Department of Consumer Affairs, which
iscomposed of boardsthat license and regul ate various professionsand
vocations to ensure that certain businesses and professions that have
potential impact upon the public hedth, safety, and welfare are
adequately regulated. Existing law makes a violation of some of those
licensure provisions a crime.

Existing law authorizes certain boards, for purposes of reciprocity,
to waive examination or other requirements and issue a license to an
applicant who holdsavalid licensein another state and meets specified
other requirements, including, among others, a license to practice
veterinary medicine.

This bill would require each board within the department to issue a
license to an applicant in the discipline for which the applicant applies
if the person currently holds alicensein good standing in another state
in the discipline and practice level for which the person applies and if
the person meets specified requirements, including that the person has
held the license and has practiced in the licensed field in the other state
for at least 3 of the last 5 years and pays all applicable fees. By
expanding the applicants who are authorized to be licensed and may be
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prosecuted for a violation of those licensure provisions constituting a
crime, the bill would impose a state-mandated program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

Thisbill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the Sate of California do enact as follows:

SECTION 1. Section 117 is added to the Business and
Professions Code, to read:

117. (&) Notwithstanding any law, each board within the
department shall issue a license in the discipline for which the
applicant applies if the applicant meets all of the following
requirements:

(1) The personisaresident in this state or is married to, or is
in adomestic partnership or other legal union with, an active duty
member of the Armed Forces of the United Stateswho isassigned
to a duty station in this state under officia active duty military
orders.

(2) The person currently holds a license in good standing in
another state in the discipline and practice level for which the
person is applying.

(3) The person has held the license and has practiced in the
licensed field in the other state for at least three of the last five
years.

(4) The person has not had any disciplinary actions imposed
against thelir license and has not had alicense in the discipline for
which the person is applying revoked or suspended in any other
state.

(5) The person submits verification that they have satisfied all
education, work, examination, and other requirementsfor licensure
in the other state in which the person holds a license in good
standing.

(6) The person would not be denied licensure under any other
provision of thiscode, including, but not limited to, disqualification
for criminal history relating to the license sought.
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(7) The person pays all applicable feesfor licensure.

(8) If required by the board, the person has passed a California
jurisprudence and ethics examination or other examination
otherwise required for applicants by the board on the statutes and
regulations relating to the license.

(b) This section shall not supersede any other reciprocity
agreement, compact membership, or statute that provides
reciprocity for aperson who holdsavalid license in another state.

(c) Notwithstanding any law, the fees, fines, penalties, or other
money received by a board pursuant to this section shall not be
continuously appropriated and shall be available only upon
appropriation by the legidature.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article X111 B of the California Constitution because
the only costs that may be incurred by alocal agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changesthe penalty
for acrime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of acrime within
the meaning of Section 6 of Article XIII B of the California
Constitution.
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ASSEMBLY BILL No. 2549

Introduced by Assembly Member Salas

February 19, 2020

An act to amend Sections 115.6 and 5132 of the Business and
Professions Code, relating to professions and vocations, and making
an appropriation therefor.

LEGISLATIVE COUNSEL’S DIGEST

AB 2549, as introduced, Salas. Department of Consumer Affairs:
temporary licenses.

Under existing law, the Department of Consumer Affairs, which is
under the control of the Director of Consumer Affairs, is comprised of
various boards, as defined, that license and regul ate various professions
and vocations. Existing law requires a board within the department to
issue, after appropriateinvestigation, certain types of temporary licenses
to an applicant if the applicant meets specified requirements, including
that the applicant supplies evidence satisfactory to the board that the
applicant ismarried to, or in adomestic partnership or other legal union
with, an active duty member of the Armed Forces of the United States
who is assigned to a duty station in this state under official active duty
military orders and the applicant holdsacurrent, active, and unrestricted
license that confers upon the applicant the authority to practice, in
another state, district, or territory of the United States, the profession
or vocation for which the applicant seeks atemporary license from the
board.

This bill would expand that requirement to issue temporary licenses
to include licenses issued by the Dental Hygiene Board of California,
the California State Board of Pharmacy, and the California Board of
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Accountancy, and certain registered dental assistant licenses issued by
the Dental Board of California. The bill would specifically direct
revenues from fees for temporary licenses issued by the California
Board of Accountancy to be credited to the Accountancy Fund, a
continuously appropriated fund. By establishing anew source of revenue
for a continuously appropriated fund, the bill would make an
appropriation.
Vote: majority. Appropriation: yes. Fiscal committee: yes.

State-mandated local program: no.

The people of the Sate of California do enact as follows:

SECTION 1. Section 115.6 of the Business and Professions
Code is amended to read:

115.6. (@) A board within the department shall, after
appropriate investigation, issue the following eligible temporary
licensesto an applicant if the applicant meets the requirements set
forth in subdivision (c):

(1) Registered nurselicense by the Board of Registered Nursing.

(2) Vocational nurse license issued by the Board of VVocational
Nursing and Psychiatric Technicians of the State of California.

(3) Psychiatric technician license issued by the Board of
Vocational Nursing and Psychiatric Technicians of the State of
Cdlifornia

(4) Speech-language pathologist license issued by the
Speech-Language Pathology and Audiology and Hearing Aid
Dispensers Board.

(5) Audiologist license issued by the Speech-Language
Pathology and Audiology and Hearing Aid Dispensers Board.

(6) Veterinarian licenseissued by the Veterinary Medical Board.

(7) Alllicensesissued by the Board for Professional Engineers,
Land Surveyors, and Geologists.

(8) All licensesissued by the Medical Board of California.

(9) All licenses issued by the Podiatric Medical Board of
Cdlifornia.

(10) Registered dental assistant license or registered dental
assistant in extended functionslicense issued by the Dental Board
of California.

(11) All licenses issued by the Dental Hygiene Board of
California.
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(12) All licenses issued by the California State Board of
Pharmacy.

(23) All licensesissued by the California Board of Accountancy.
Revenues from fees for temporary licenses issued under this
paragraph shall be credited to the Accountancy Fund in
accordance with Section 5132.

(b) The board may conduct an investigation of an applicant for
purposes of denying or revoking a temporary license issued
pursuant to this section. Thisinvestigation may include acriminal
background check.

() An applicant seeking a temporary license pursuant to this
section shall meet the following requirements:

(1) Theapplicant shall supply evidence satisfactory to the board
that the applicant is married to, or in a domestic partnership or
other legal union with, an active duty member of theArmed Forces
of the United States who is assigned to a duty station in this state
under official active duty military orders.

(2) The applicant shal hold a current, active, and unrestricted
license that confers upon the applicant the authority to practice,
in another state, district, or territory of the United States, the
profession or vocation for which the applicant seeks a temporary
license from the board.

(3) The applicant shall submit an application to the board that
shall include a signed affidavit attesting to the fact that the
applicant meets all of the requirements for the temporary license
and that the information submitted in the application is accurate,
to the best of the applicant’s knowledge. The application shall also
include written verification from the applicant’s original licensing
jurisdiction stating that the applicant’s license isin good standing
in that jurisdiction.

(4) The applicant shall not have committed an act in any
jurisdiction that would have constituted grounds for denial,
suspension, or revocation of the license under this code at thetime
the act was committed. A violation of this paragraph may be
grounds for the denial or revocation of atemporary licenseissued
by the board.

(5) The applicant shall not have been disciplined by alicensing
entity in another jurisdiction and shall not be the subject of an
unresolved complaint, review procedure, or disciplinary proceeding
conducted by alicensing entity in another jurisdiction.
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(6) The applicant shall, upon request by a board, furnish afull
set of fingerprints for purposes of conducting a criminal
background check.

(d) A board may adopt regulations necessary to administer this
section.

(e) A temporary licenseissued pursuant to this section may be
immediately terminated upon a finding that the temporary
licenseholder failed to meet any of the requirements described in
subdivision (c) or provided substantively inaccurate information
that would affect the person’s eligibility for temporary licensure.
Upon termination of the temporary license, the board shall issue
a notice of termination that shall require the temporary
licenseholder to immediately cease the practice of the licensed
profession upon receipt.

(f) Anapplicant seeking atemporary licenseasacivil engineer,
geotechnical engineer, structural engineer, land surveyor,
professional geologist, professiona geophysicist, certified
engineering geologist, or certified hydrogeol ogist pursuant to this
section shall successfully pass the appropriate California-specific
examination or examinations required for licensure in those
respective professions by the Board for Professional Engineers,
Land Surveyors, and Geologists.

(g) A temporary license issued pursuant to this section shall
expire 12 months after issuance, upon issuance of an expedited
license pursuant to Section 115.5, or upon denial of the application
for expedited licensure by the board, whichever occursfirst.

SEC. 2. Section 5132 of the Business and Professions Codeis
amended to read:

5132. (a) All moneysreceived by the board under this chapter
from any source and for any purpose and fromatemporary license
issued under Section 115.6 shall be accounted for and reported
monthly by the board to the Controller and at the same time the
moneys shall be remitted to the State Treasury to the credit of the
Accountancy Fund.

-The

(b) Thesecretary-treasurer of the board shall, fromtimeto time,
but not less than once each fiscal year, prepare or have prepared
on-hits-erher their behalf, a financial report of the Accountancy
Fund that contains information that the board determines is
necessary for the purposes for which the board was established.
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(c) The report of the Accountancy Fund, which shal be
published pursuant to Section 5008, shall include the revenuesand
the related costs from examination, initial licensing, license
renewal, citation and fine authority, and cost recovery from
enforcement actions and case settlements.
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ASSEMBLY BILL No. 3016

Introduced by Assembly Member M egan Dahle

February 21, 2020

An act to add Section 2718 to the Business and Professions Code,
relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

AB 3016, asintroduced, Megan Dahle. Board of Registered Nursing:
online license verification.

The Nursing Practice Act provides for the licensure and regulation
of nurses by the Board of Registered Nursing within the Department
of Consumer Affairs. Existing law also requires the board to issue
temporary or expedited licenses to specified applicants who hold a
current, active, and unrestricted license in another state, district, or
territory of the United States, in the profession or vocation for which
the applicant seeks alicense from the board.

Thishill would requirethe board, in consultation with the department,
to develop recommendations for the implementation of the Nursys
online license verification system in the licensure process for licenses
administered by the board, and would require the board to implement
those recommendations within a reasonabl e period.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the Sate of California do enact as follows:

1 SECTION 1. Section 2718 is added to the Business and
2 Professions Code, to read:
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1
2
3
4
5
6
7

2718. (a) Theboard, in consultation with the department, shall
develop recommendations for the implementation of the Nursys
online license verification system in the licensure process for
licenses administered by the board.

(b) The board shall implement the recommendations within a
reasonable period upon completion of the development of those
recommendations.
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SENATE BILL No. 1053

Introduced by Senator Moorlach

February 18, 2020

An act to add Article 1.5 (commencing with Section 2720) to Chapter
6 of Division 2 of the Business and Professions Code, relating to healing
arts.

LEGISLATIVE COUNSEL’S DIGEST

SB 1053, as introduced, Moorlach. Licensed registered nurses and
licensed vocational nurses: Nurse Licensure Compact.

Existing law, the Nursing Practice Act, providesfor thelicensure and
regulation of the practice of nursing by the Board of Registered Nursing.
The Vocational Nursing Practice Act provides for the licensure and
regulation of vocational nurses by the Board of VVocational Nursing and
Psychiatric Technicians of the State of California.

Thisbill would enact the Nurse Licensure Compact, under which the
Board of Registered Nursing would be authorized to issue a multistate
license that would authorize the holder to practice as aregistered nurse
or alicensed vocational nurse, as applicable, in all party states under a
multistate licensure privilege, as specified. The bill would designate
the Board of Registered Nursing as the licensing board for purposes of
the compact and would require the board to participatein acoordinated
licensureinformation system that would includeall of thelicensureand
disciplinary history of all licensed registered nurses and licensed
vocational nurses. The bill would provide that the president of the Board
of Registered Nursing shall be the administrator of the compact for the
state and shall be a member of an entity known as the Interstate
Commission of Nurse Licensure Compact Administrators. The hill
would authorize the commission to adopt rules that have the force and
effect of law.
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By authorizing out-of-state licensees to practice in this state under
the multistate compact privilege created by the bill, the bill would
expand the scope of the criminal provisions of the Nursing Practice Act
and Vocational Nursing Practice Act, thereby imposing astate-mandated
local program.

The Cadlifornia Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish proceduresfor making that reimbursement.

Thisbill would provide that no reimbursement isrequired by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the Sate of California do enact as follows:

SECTION 1. Article 1.5 (commencing with Section 2720) is
added to Chapter 6 of Division 2 of the Business and Professions
Code, to read:

Article 1.5. Nurse Licensure Compact

1

2

3

4

5

6

7 2720. The Nurse Licensure Compact is hereby enacted into
8 law with all other participating states.

9 2721. () The Board of Registered Nursing is hereby
10 designated asthe licensing entity for purposes of the compact.

11  (b) The president of the Board of Registered Nursing shall be
12 the administrator of the compact for the state.

13 2722. 1f any provision inthe compact is contrary to the United
14 States Constitution or the California Constitution, or conflictswith
15 any state or federal statute or regulation, the provision isvoid and
16 unenforceable.

17 2723. The provisions of the Nurse Licensure Compact are as
18 follows:

19
20

ARTICLE I
21 Findings and Declaration of Purpose

23 a. The party states find that:
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1. The health and safety of the public are affected by the degree
of compliance with and the effectiveness of enforcement activities
related to state nurse licensure laws;

2. Violations of nurse licensure and other laws regulating the
practice of nursing may result in injury or harm to the public;

3. The expanded mobility of nurses and the use of advanced
communication technologies as part of our nation’s health care
delivery system require greater coordination and cooperation
among states in the areas of nurse licensure and regulation;

4. New practice modalities and technology make compliance
with individual state nurse licensure laws difficult and complex;

5. The current system of duplicative licensure for nurses
practicing in multiple statesis cumbersome and redundant for both
nurses and states; and

6. Uniformity of nurse licensure requirements throughout the
states promotes public safety and public health benefits,

b. The general purposes of this Compact are to:

1. Facilitate the states' responsibility to protect the public’'s health
and safety;

2. Ensure and encourage the cooperation of party states in the
areas of nurse licensure and regulation;

3. Facilitate the exchange of information between party states
in the areas of nurse regulation, investigation and adverse actions;

4. Promote compliance with the laws governing the practice of
nursing in each jurisdiction;

5. Invest al party states with the authority to hold a nurse
accountable for meeting al state practicelawsin the statein which
the patient islocated at thetime careisrendered through the mutual
recognition of party state licenses;

6. Decrease redundancies in the consideration and issuance of
nurse licenses; and

7. Provide opportunities for interstate practice by nurses who
meet uniform licensure requirements.

ARTICLE I
Definitions

Asused in this Compact:

a. “Adverse action” means any administrative, civil, equitable
or criminal action permitted by a state’s laws which is imposed
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by alicensing board or other authority against a nurse, including
actions against an individual’s license or multistate licensure
privilege such as revocation, suspension, probation, monitoring
of the licensee, limitation on the licensee's practice, or any other
encumbrance on licensure affecting a nurse's authorization to
practice, including issuance of a cease and desist action.

b. “Alternative program” means a non-disciplinary monitoring
program approved by alicensing board.

c. “Coordinated licensure information system” means an
integrated process for collecting, storing and sharing information
on nurse licensure and enforcement activities related to nurse
licensure laws that is administered by a nonprofit organization
composed of and controlled by licensing boards.

d. “ Current significant investigative information” means:

1. Investigative information that a licensing board, after a
preliminary inquiry that includes notification and an opportunity
for the nurse to respond, if required by state law, has reason to
believeisnot groundless and, if proved true, would indicate more
than aminor infraction; or

2. Investigative information that indicates that the nurse
represents an immediate threat to public health and safety
regardiess of whether the nurse has been notified and had an
opportunity to respond.

e. “Encumbrance’” means arevocation or suspension of, or any
limitation on, the full and unrestricted practice of nursing imposed
by alicensing board.

f. “Home state” means the party state which is the nurse’s
primary state of residence.

g. “Licensing board” means a party state’'s regulatory body
responsible for issuing nurse licenses.

h. “Multistate license” meansalicenseto practice asaregistered
or a licensed practical/vocational nurse (LPN/VN) issued by a
home state licensing board that authorizes the licensed nurse to
practicein al party states under a multistate licensure privilege.

i. “Multistate licensure privilege” means a legal authorization
associated with a multistate license permitting the practice of
nursing as either aregistered nurse (RN) or LPN/VN in aremote
state.

j- “Nurse” means RN or LPN/V N, asthose terms are defined by
each party state’s practice laws.
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k. “Party state” means any state that has adopted this Compact.

|. “Remote state” means a party state, other than the home state.

m. “Single-statelicense” meansanurse licenseissued by aparty
state that authorizes practice only within theissuing state and does
not include amultistate licensure privilege to practicein any other
party state.

n. “State” means a state, territory or possession of the United
States and the District of Columbia.

0. “State practice laws’ means a party state’'s laws, rules and
regulations that govern the practice of nursing, define the scope
of nursing practice, and create the methods and grounds for
imposing discipline. “State practice laws’ do not include
requirements necessary to obtain and retain a license, except for
gualifications or requirements of the home state.

ARTICLE I11
General Provisionsand Jurisdiction

a A multistate license to practice registered or licensed
practical/vocational nursing issued by a home state to a resident
in that state will be recognized by each party state as authorizing
a nurse to practice as a registered nurse (RN) or as a licensed
practical/vocational nurse (LPN/VN), under amultistate licensure
privilege, in each party state.

b. A state must implement procedures for considering the
criminal history records of applicantsfor initial multistate license
or licensure by endorsement. Such procedures shall include the
submission of fingerprints or other biometric-based information
by applicants for the purpose of obtaining an applicant’s criminal
history record information from the Federal Bureau of Investigation
and the agency responsible for retaining that state’s criminal
records.

c. Each party state shall require the following for an applicant
to obtain or retain a multistate license in the home state:

1. Meetsthe home state's qualifications for licensure or renewal
of licensure, aswell as, al other applicable state laws;

2. i. Has graduated or is eligible to graduate from a licensing
board-approved RN or LPN/VN prelicensure education program;
or
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ii. Has graduated from a foreign RN or LPN/VN prelicensure
education program that (a) has been approved by the authorized
accrediting body in the applicable country and (b) has been verified
by an independent credentials review agency to be comparable to
alicensing board-approved prelicensure education program;

3. Has, if agraduate of aforeign prelicensure education program
not taught in English or if English is not the individual’s native
language, successfully passed an English proficiency examination
that includes the components of reading, speaking, writing and
listening;

4. Has successfully passed an NCLEX-RN® or NCLEX-PN®
Examination or recognized predecessor, as applicable;

5. Is€ligible for or holds an active, unencumbered license;

6. Has submitted, in connection with an application for initial
licensure or licensure by endorsement, fingerprints or other
biometric datafor the purpose of obtaining criminal history record
information from the Federal Bureau of Investigation and the
agency responsible for retaining that state’s criminal records,

7. Has not been convicted or found guilty, or has entered into
an agreed disposition, of a felony offense under applicable state
or federal criminal law;

8. Has not been convicted or found guilty, or has entered into
an agreed disposition, of a misdemeanor offense related to the
practice of nursing as determined on a case-by-case basis;

9. Isnot currently enrolled in an alternative program;

10. Is subject to self-disclosure requirements regarding current
participation in an alternative program; and

11. Hasavalid United States Social Security number.

d. All party states shall be authorized, in accordance with existing
state due process law, to take adverse action against a nurse's
multistate licensure privilege such as revocation, suspension,
probation or any other action that affects a nurse's authorization
to practice under a multistate licensure privilege, including cease
and desist actions. If a party state takes such action, it shall
promptly notify the administrator of the coordinated licensure
information system. The administrator of the coordinated licensure
information system shall promptly notify the home state of any
such actions by remote states.

e. A nurse practicing in aparty state must comply with the state
practice laws of the state in which the client is located at the time
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serviceisprovided. The practice of nursing isnot limited to patient
care, but shall include all nursing practice as defined by the state
practice laws of the party state in which the client is located. The
practice of nursing in a party state under a multistate licensure
privilege will subject a nurse to the jurisdiction of the licensing
board, the courts and the laws of the party state in which the client
islocated at the time service is provided.

f. Individuals not residing in a party state shall continue to be
able to apply for a party state’s single- state license as provided
under the laws of each party state. However, the single-state license
granted to these individualswill not be recognized as granting the
privilege to practice nursing in any other party state. Nothing in
this Compact shall affect the requirements established by a party
state for the issuance of a single-state license.

g. Any nurse holding a home state multistate license, on the
effective date of this Compact, may retain and renew the multistate
license issued by the nurse's then-current home state, provided
that:

1. A nurse, who changes primary state of residence after this
Compact’s effective date, must meet al applicable Article Ill.c.
requirementsto obtain amultistate license from anew home state.

2. A nurse who fails to satisfy the multistate licensure
requirementsinArticlelll.c. dueto adisqualifying event occurring
after this Compact’s effective date shall be ineligible to retain or
renew amultistate license, and the nurse’s multistate license shall
be revoked or deactivated in accordance with applicable rules
adopted by the Interstate Commission of Nurse Licensure Compact
Administrators (“Commission”).

ARTICLE IV
Applicationsfor Licensurein a Party State

a. Upon application for amultistate license, the licensing board
in the issuing party state shall ascertain, through the coordinated
licensure information system, whether the applicant has ever held,
or is the holder of, a license issued by any other state, whether
there are any encumbrances on any license or multistate licensure
privilege held by the applicant, whether any adverse action has
been taken against any license or multistate licensure privilege
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held by the applicant and whether the applicant is currently
participating in an alternative program.

b. A nurse may hold a multistate license, issued by the home
state, in only one party state at atime.

c. If a nurse changes primary state of residence by moving
between two party states, the nurse must apply for licensurein the
new home state, and the multistate licenseissued by the prior home
state will be deactivated in accordance with applicable rules
adopted by the Commission.

1. The nurse may apply for licensure in advance of achangein
primary state of residence.

2. A multistate license shall not beissued by the new home state
until the nurse provides satisfactory evidence of a change in
primary state of residence to the new home state and satisfies all
applicable requirements to obtain a multistate license from the
new home state.

d. If anurse changes primary state of residence by moving from
a party state to a non-party state, the multistate license issued by
the prior home state will convert to a single-state license, valid
only in the former home state.

ARTICLEV
Additional AuthoritiesInvested in Party State Licensing
Boards

a. In addition to the other powers conferred by state law, a
licensing board shall have the authority to:

1. Take adverse action against a nurse’'s multistate licensure
privilege to practice within that party state.

i. Only the home state shall have the power to take adverse action
against anurse's license issued by the home state.

ii. For purposes of taking adverse action, the home state licensing
board shall give the same priority and effect to reported conduct
received from a remote state as it would if such conduct had
occurred within the home state. In so doing, the home state shall
apply its own state laws to determine appropriate action.

2. I'ssue cease and desist orders or impose an encumbrance on a
nurse’s authority to practice within that party state.

3. Complete any pending investigations of a nurse who changes
primary state of residence during the course of such investigations.
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Thelicensing board shall also havethe authority to take appropriate
action(s) and shall promptly report the conclusions of such
investigations to the administrator of the coordinated licensure
information system. The administrator of the coordinated licensure
information system shall promptly notify the new home state of
any such actions.

4. Issue subpoenas for both hearings and investigations that
require the attendance and testimony of witnesses, aswell as, the
production of evidence. Subpoenas issued by alicensing board in
a party state for the attendance and testimony of witnesses or the
production of evidence from another party state shall be enforced
inthelatter state by any court of competent jurisdiction, according
to the practice and procedure of that court applicableto subpoenas
issued in proceedings pending beforeit. Theissuing authority shall
pay any witness fees, travel expenses, mileage and other fees
required by the service statutes of the state in which the witnesses
or evidence are located.

5. Obtain and submit, for each nurse licensure applicant,
fingerprint or other biometric-based information to the Federal
Bureau of Investigation for criminal background checks, receive
theresults of the Federal Bureau of Investigation record search on
criminal background checks and use theresultsin making licensure
decisions.

6. If otherwise permitted by state law, recover from the affected
nurse the costs of investigations and disposition of cases resulting
from any adverse action taken against that nurse.

7. Take adverse action based on the factual findings of the remote
state, provided that the licensing board followsits own procedures
for taking such adverse action.

b. If adverse action is taken by the home state against a nurse’'s
multistate license, the nurse’'s multistate licensure privilege to
practice in al other party states shall be deactivated until all
encumbrances have been removed from the multistate license. All
home state disciplinary orders that impose adverse action against
anurse’' smultistate license shall include a statement that the nurse’s
multistate licensure privilegeisdeactivated in all party states during
the pendency of the order.

¢. Nothing in this Compact shall override aparty state’sdecision
that participation in an aternative program may be used in lieu of
adverse action. The home state licensing board shall deactivate
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the multistate licensure privilege under the multistate license of
any nurse for the duration of the nurse’'s participation in an
alternative program.

ARTICLE VI
Coordinated Licensure Information System and Exchange
of Information

a. All party states shall participate in a coordinated licensure
information system of all licensed registered nurses (RNs) and
licensed practical/vocational nurses (LPNS/VNS). Thissystem will
include information on the licensure and disciplinary history of
each nurse, as submitted by party states, to assist in the
coordination of nurse licensure and enforcement efforts.

b. The Commission, in consultation with the administrator of
the coordinated licensure information system, shall formulate
necessary and proper procedures for the identification, collection
and exchange of information under this Compact.

c. All licensing boards shall promptly report to the coordinated
licensure information system any adverse action, any current
significant investigative information, denials of applications (with
the reasons for such denials) and nurse participation in alternative
programs known to the licensing board regardless of whether such
participation is deemed nonpublic or confidential under state law.

d. Current significant investigative information and participation
in nonpublic or confidential aternative programs shall be
transmitted through the coordinated licensure information system
only to party state licensing boards.

e. Notwithstanding any other provision of law, al party state
licensing boards contributing information to the coordinated
licensure information system may designate information that may
not be shared with non-party states or disclosed to other entities
or individuals without the express permission of the contributing
state.

f. Any personally identifiable information obtained from the
coordinated licensure information system by aparty statelicensing
board shall not be shared with non-party states or disclosed to other
entities or individuals except to the extent permitted by the laws
of the party state contributing the information.

99



OCO~NOUITA,WNE

— 11— SB 1053

g. Any information contributed to the coordinated licensure
information system that is subsequently required to be expunged
by the laws of the party state contributing that information shall
also be expunged from the coordinated licensure information
system.

h. The Compact administrator of each party state shall furnish
auniform data set to the Compact administrator of each other party
state, which shall include, at a minimum:

1. Identifying information;

2. Licensure data;

3. Information related to alternative program participation; and

4. Other information that may facilitate the administration of
this Compact, as determined by Commission rules.

i. The Compact administrator of a party state shall provide all
investigative documents and information requested by another
party state.

ARTICLE VII
Establishment of the I nter state Commission of Nurse
Licensure Compact Administrators

a. The party states hereby create and establish a joint public
entity known as the Interstate Commission of Nurse Licensure
Compact Administrators.

1. The Commission is an instrumentality of the party states.

2. Venue is proper, and judicia proceedings by or against the
Commission shall be brought solely and exclusively, in a court of
competent jurisdiction where the principal office of the
Commission is located. The Commission may waive venue and
jurisdictional defenses to the extent it adopts or consents to
participate in alternative dispute resolution proceedings.

3. Nothing in this Compact shall be construed to be awaiver of
sovereign immunity.

b. Membership, Voting and Meetings

1. Each party state shall have and be limited to one administrator.
The head of the state licensing board or designee shall be the
administrator of this Compact for each party state. Any
administrator may be removed or suspended from office as
provided by the law of the state from which the Administrator is
appointed. Any vacancy occurring in the Commission shall be
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filled in accordance with the laws of the party state in which the
vacancy exists.

2. Each administrator shall be entitled to one (1) vote with regard
to the promulgation of rules and creation of bylaws and shall
otherwise have an opportunity to participate in the business and
affairs of the Commission. An administrator shall vote in person
or by such other means as provided in the bylaws. The bylaws may
provide for an administrator's participation in meetings by
telephone or other means of communication.

3. The Commission shall meet at least once during each calendar
year. Additional meetings shall be held as set forth in the bylaws
or rules of the commission.

4. All meetings shall be open to the public, and public notice of
meetings shall be given in the same manner as required under the
rulemaking provisionsinArticle VIII.

5. The Commission may convenein aclosed, nonpublic meeting
if the Commission must discuss:

i. Noncompliance of a party state with its obligations under this
Compact;

ii. The employment, compensation, discipline or other personnel
matters, practices or procedures related to specific employees or
other matters related to the Commission’s internal personnel
practices and procedures;

iii. Current, threatened or reasonably anticipated litigation;

iv. Negotiation of contracts for the purchase or sale of goods,
services or real estate;

v. Accusing any person of a crime or formally censuring any
person;

vi. Disclosure of trade secrets or commercial or financia
information that is privileged or confidential;

vii. Disclosure of information of a personal nature where
disclosure would constitute a clearly unwarranted invasion of
personal privacy;

viii. Disclosure of investigatory records compiled for law
enforcement purposes;

iX. Disclosure of information related to any reports prepared by
or on behalf of the Commission for the purpose of investigation
of compliance with this Compact; or

X. Matters specifically exempted from disclosure by federal or
State statute.
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6. If a meeting, or portion of a meeting, is closed pursuant to
this provision, the Commission’s legal counsel or designee shall
certify that the meeting may be closed and shall reference each
relevant exempting provision. The Commission shall keep minutes
that fully and clearly describe all matters discussed in a meeting
and shall provide a full and accurate summary of actions taken,
and the reasons therefor, including a description of the views
expressed. All documents considered in connection with an action
shall beidentified in such minutes. All minutes and documents of
a closed meeting shall remain under seal, subject to release by a
majority vote of the Commission or order of a court of competent
jurisdiction.

c. The Commission shall, by a majority vote of the
administrators, prescribe bylaws or rules to govern its conduct as
may be necessary or appropriate to carry out the purposes and
exercise the powers of this Compact, including but not limited to:

1. Establishing the fiscal year of the Commission;

2. Providing reasonable standards and procedures:

i. For the establishment and meetings of other committees; and

ii. Governing any general or specific delegation of any authority
or function of the Commission;

3. Providing reasonable procedures for calling and conducting
meetings of the Commission, ensuring reasonabl e advance notice
of all meetings and providing an opportunity for attendance of
such meetings by interested parties, with enumerated exceptions
designed to protect the public’sinterest, the privacy of individuals,
and proprietary information, including trade secrets. The
Commission may meet in closed session only after a majority of
the administrators vote to close a meeting in whole or in part. As
soon as practicable, the Commission must make public a copy of
the vote to close the meeting revealing the vote of each
administrator, with no proxy votes allowed,;

4. Establishing the titles, duties and authority and reasonable
procedures for the election of the officers of the Commission;

5. Providing reasonable standards and procedures for the
establishment of the personnel policies and programs of the
Commission. Notwithstanding any civil service or other similar
laws of any party state, the bylaws shall exclusively govern the
personnel policies and programs of the Commission; and
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6. Providing a mechanism for winding up the operations of the
Commission and the equitable disposition of any surplus funds
that may exist after the termination of this Compact after the
payment or reserving of all of its debts and obligations;

d. The Commission shall publish its bylaws and rules, and any
amendments thereto, in a convenient form on the website of the
Commission.

e. The Commission shall maintain its financial records in
accordance with the bylaws.

f. The Commission shall meet and take such actions as are
consistent with the provisions of this Compact and the bylaws.

g. The Commission shall have the following powers:

1. To promulgate uniform rules to facilitate and coordinate
implementation and administration of this Compact. The rules
shall have the force and effect of law and shall be binding in all
party stetes,

2. To bring and prosecute legal proceedings or actions in the
name of the Commission, provided that the standing of any
licensing board to sue or be sued under applicable law shall not
be affected;

3. To purchase and maintain insurance and bonds;

4. To borrow, accept or contract for services of personnel,
including, but not limited to, employees of aparty state or nonprofit
organizations;

5. To cooperate with other organizations that administer state
compacts related to the regulation of nursing, including but not
limited to sharing administrative or staff expenses, office space or
other resources,

6. To hire employees, elect or appoint officers, fix compensation,
define duties, grant such individual s appropriate authority to carry
out the purposes of this Compact, and to establish the
Commission’spersonnel policiesand programsrelating to conflicts
of interest, qualifications of personnel and other related personnel
matters,

7. To accept any and all appropriate donations, grants and gifts
of money, equipment, supplies, materials and services, and to
receive, utilize and dispose of the same; provided that at all times
the Commission shall avoid any appearance of impropriety or
conflict of interest;
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8. To lease, purchase, accept appropriate gifts or donations of,
or otherwise to own, hold, improve or use, any property, whether
real, personal or mixed; provided that at al timesthe Commission
shall avoid any appearance of impropriety;

9. To sell, convey, mortgage, pledge, lease, exchange, abandon
or otherwise dispose of any property, whether real, persona or
mixed;

10. To establish a budget and make expenditures,

11. To borrow money;

12. To appoint committees, including advisory committees
comprised of administrators, state nursing regulators, state
legidlators or their representatives, and consumer representatives,
and other such interested persons;

13. To provide and receive information from, and to cooperate
with, law enforcement agencies;

14. To adopt and use an official seal; and

15. To perform such other functions as may be necessary or
appropriate to achieve the purposes of this Compact consistent
with the state regulation of nurse licensure and practice.

h. Financing of the Commission

1. The Commission shall pay, or provide for the payment of, the
reasonabl e expenses of its establishment, organi zation and ongoing
activities.

2. The Commission may also levy on and collect an annual
assessment from each party state to cover the cost of its operations,
activitiesand staff in itsannual budget as approved each year. The
aggregate annual assessment amount, if any, shal be allocated
based upon aformulato be determined by the Commission, which
shall promulgate arule that is binding upon all party states.

3. The Commission shall not incur obligations of any kind prior
to securing the funds adequate to meet the same; nor shall the
Commission pledge the credit of any of the party states, except
by, and with the authority of, such party state.

4. The Commission shall keep accurate accounts of all receipts
and disbursements. The receipts and disbursements of the
Commission shall be subject to the audit and accounting procedures
established under its bylaws. However, al receipts and
disbursements of funds handled by the Commission shall be audited
yearly by a certified or licensed public accountant, and the report
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of the audit shall be included in and become part of the annual
report of the Commission.

i. Qualified Immunity, Defense and Indemnification

1. The administrators, officers, executive director, employees
and representatives of the Commission shall be immune from suit
and liability, either personally or in their official capacity, for any
claim for damage to or loss of property or personal injury or other
civil liability caused by or arising out of any actual or alleged act,
error or omission that occurred, or that the person against whom
the claim is made had a reasonable basis for believing occurred,
within the scope of Commission employment, duties or
responsibilities; provided that nothing in this paragraph shall be
construed to protect any such person from suit or liability for any
damage, loss, injury or liability caused by the intentional, willful
or wanton misconduct of that person.

2. The Commission shall defend any administrator, officer,
executive director, employee or representative of the Commission
in any civil action seeking to impose liability arising out of any
actual or alleged act, error or omission that occurred within the
scope of Commission employment, duties or responsibilities, or
that the person against whom the claim is made had a reasonable
basis for believing occurred within the scope of Commission
employment, duties or responsibilities; provided that nothing herein
shall be construed to prohibit that person from retaining his or her
own counsal; and provided further that the actual or alleged act,
error or omission did not result from that person’s intentional,
willful or wanton misconduct.

3. The Commission shall indemnify and hold harmless any
administrator, officer, executive director, employee or
representative of the Commission for the amount of any settlement
or judgment obtained against that person arising out of any actual
or alleged act, error or omission that occurred within the scope of
Commission employment, duties or responsibilities, or that such
person had a reasonable basis for believing occurred within the
scope of Commission employment, duties or responsibilities,
provided that the actual or alleged act, error or omission did not
result from the intentional, willful or wanton misconduct of that
person.

ARTICLE VIII
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Rulemaking

a. The Commission shall exerciseits rulemaking powers pursuant
to the criteria set forth in this Article and the rules adopted
thereunder. Rules and amendments shall become binding as of the
date specified in each rule or amendment and shall have the same
force and effect as provisions of this Compact.

b. Rules or amendmentsto the rules shall be adopted at aregular
or special meeting of the Commission.

c. Prior to promulgation and adoption of afinal rule or rules by
the Commission, and at least sixty (60) days in advance of the
meeting at which the rule will be considered and voted upon, the
Commission shall file anotice of proposed rulemaking:

1. On the website of the Commission; and

2. On the website of each licensing board or the publication in
which each state would otherwise publish proposed rules.

d. The notice of proposed rulemaking shall include:

1. The proposed time, date and location of the meeting in which
the rule will be considered and voted upon;

2. The text of the proposed rule or amendment, and the reason
for the proposed rule;

3. A request for comments on the proposed rule from any
interested person; and

4. The manner in which interested persons may submit notice
to the Commission of their intention to attend the public hearing
and any written comments.

e. Prior to adoption of a proposed rule, the Commission shall
allow personsto submit written data, facts, opinions and arguments,
which shall be made available to the public.

f. The Commission shall grant an opportunity for apublic hearing
before it adopts arule or amendment.

g. The Commission shall publish the place, time and date of the
scheduled public hearing.

1. Hearings shall be conducted in amanner providing each person
who wishes to comment a fair and reasonable opportunity to
comment orally or in writing. All hearings will be recorded, and
acopy will be made available upon request.

2. Nothing in this section shall be construed as requiring a
separate hearing on each rule. Rules may be grouped for the
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convenience of the Commission at hearings required by this
section.

h. If no one appears at the public hearing, the Commission may
proceed with promulgation of the proposed rule.

i. Following the scheduled hearing date, or by the close of
business on the scheduled hearing date if the hearing was not held,
the Commission shall consider all written and oral comments
received.

j- The Commission shall, by majority vote of all administrators,
take final action on the proposed rule and shall determine the
effective date of the rule, if any, based on the rulemaking record
and the full text of therule.

k. Upon determination that an emergency exists, the Commission
may consider and adopt an emergency rule without prior notice,
opportunity for comment or hearing, provided that the usual
rulemaking procedures provided in this Compact and in thissection
shall be retroactively applied to the rule as soon as reasonably
possible, in no event later than ninety (90) days after the effective
date of the rule. For the purposes of this provision, an emergency
ruleis one that must be adopted immediately in order to:

1. Meet an imminent threat to public health, safety or welfare;

2. Prevent aloss of Commission or party state funds; or

3. Meet a deadline for the promulgation of an administrative
rule that isrequired by federal law or rule.

|. The Commission may direct revisionsto apreviously adopted
rule or amendment for purposes of correcting typographical errors,
errorsinformat, errorsin consistency or grammatical errors. Public
notice of any revisions shall be posted on the website of the
Commission. The revision shall be subject to challenge by any
person for a period of thirty (30) days after posting. The revision
may be challenged only on grounds that the revision resultsin a
material change to arule. A challenge shall be made in writing,
and delivered to the Commission, prior to the end of the notice
period. If no challengeis made, therevision will take effect without
further action. If the revision is challenged, the revision may not
take effect without the approval of the Commission.

ARTICLE IX
Oversight, Dispute Resolution and Enfor cement
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a. Oversight

1. Each party state shall enforce this Compact and take all actions
necessary and appropriate to effectuate this Compact’s purposes
and intent.

2. The Commission shall be entitled to receive service of process
in any proceeding that may affect the powers, responsibilities or
actions of the Commission, and shall have standing to intervene
in such a proceeding for all purposes. Failure to provide service
of process in such proceeding to the Commission shall render a
judgment or order void as to the Commission, this Compact or
promulgated rules.

b. Default, Technical Assistance and Termination

1. If the Commission determinesthat a party state has defaulted
in the performance of its obligations or responsibilities under this
Compact or the promulgated rules, the Commission shall:

i. Provide written notice to the defaulting state and other party
states of the nature of the default, the proposed means of curing
the default or any other action to be taken by the Commission; and

ii. Provide remedial training and specific technical assistance
regarding the default.

2. If a state in default fails to cure the default, the defaulting
state’s membership in this Compact may be terminated upon an
affirmative vote of amajority of the administrators, and all rights,
privileges and benefits conferred by this Compact may be
terminated on the effective date of termination. A cure of the
default does not relieve the offending state of obligations or
liabilities incurred during the period of default.

3. Termination of membership in this Compact shall beimposed
only after al other means of securing compliance have been
exhausted. Notice of intent to suspend or terminate shall be given
by the Commission to the governor of the defaulting state and to
the executive officer of the defaulting state’s licensing board and
each of the party states.

4. A state whose membership in this Compact has been
terminated is responsible for all assessments, obligations and
liabilities incurred through the effective date of termination,
including obligations that extend beyond the effective date of
termination.

5. The Commission shall not bear any costs related to a state
that isfound to bein default or whose membership in this Compact
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has been terminated unless agreed upon in writing between the
Commission and the defaulting state.

6. The defaulting state may appeal the action of the Commission
by petitioning the U.S. District Court for the District of Columbia
or the federal district in which the Commission has its principal
offices. The prevailing party shall be awarded al costs of such
litigation, including reasonable attorneys’ fees.

c. Dispute Resolution

1. Upon request by a party state, the Commission shall attempt
to resolve disputes related to the Compact that arise among party
states and between party and non-party states.

2. The Commission shall promulgate a rule providing for both
mediation and binding dispute resolution for disputes, as
appropriate.

3. In the event the Commission cannot resolve disputes among
party states arising under this Compact:

i. The party states may submit the issues in dispute to an
arbitration panel, which will be comprised of individual s appointed
by the Compact administrator in each of the affected party states
and an individua mutually agreed upon by the Compact
administrators of all the party states involved in the dispute.

ii. The decision of amagjority of the arbitrators shall be final and
binding.

d. Enforcement

1. The Commission, in the reasonable exercise of its discretion,
shall enforce the provisions and rules of this Compact.

2. By mgjority vote, the Commission may initiate legal action
inthe U.S. District Court for the District of Columbiaor the federal
district in which the Commission hasiits principal offices against
a party state that is in default to enforce compliance with the
provisions of this Compact and its promulgated rules and bylaws.
Therelief sought may include both injunctive relief and damages.
In the event judicial enforcement is necessary, the prevailing party
shall be awarded all costs of such litigation, including reasonable
attorneys’ fees.

3. The remedies herein shall not be the exclusive remedies of
the Commission. The Commission may pursue any other remedies
available under federal or state law.

ARTICLE X
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Effective Date, Withdrawal and Amendment

a. This Compact shall become effective and binding on the earlier
of the date of legidative enactment of this Compact into law by
no lessthan twenty-six (26) states or December 31, 2018. All party
states to this Compact, that also were parties to the prior Nurse
Licensure Compact, superseded by this Compact, (“Prior
Compact”), shall be deemed to have withdrawn from said Prior
Compact within six (6) months after the effective date of this
Compact.

b. Each party state to this Compact shall continue to recognize
a nurse's multistate licensure privilege to practice in that party
state issued under the Prior Compact until such party state has
withdrawn from the Prior Compact.

c. Any party state may withdraw from this Compact by enacting
a statute repealing the same. A party state’s withdrawal shall not
take effect until six (6) months after enactment of the repealing
statute.

d. A party state's withdrawal or termination shall not affect the
continuing requirement of the withdrawing or terminated state's
licensing board to report adverse actions and significant
investigations occurring prior to the effective date of such
withdrawal or termination.

e. Nothing contained in this Compact shall be construed to
invalidate or prevent any nurse licensure agreement or other
cooperative arrangement between a party state and a non-party
state that is made in accordance with the other provisions of this
Compact.

f. This Compact may be amended by the party states. No
amendment to this Compact shall become effective and binding
upon the party states unless and until it is enacted into the laws of
al party states.

0. Representatives of non-party states to this Compact shall be
invited to participate in the activities of the Commission, on a
nonvoting basis, prior to the adoption of this Compact by all states.

ARTICLE XI
Construction and Sever ability
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This Compact shall beliberally construed so asto effectuate the
purposes thereof. The provisions of this Compact shall be
severable, and if any phrase, clause, sentence or provision of this
Compact isdeclared to be contrary to the constitution of any party
state or of the United States, or if the applicability thereof to any
government, agency, person or circumstance is held invalid, the
validity of the remainder of this Compact and the applicability
thereof to any government, agency, person or circumstance shall
not be affected thereby. If this Compact shall be held to be contrary
to the constitution of any party state, this Compact shall remainin
full force and effect as to the remaining party states and in full
force and effect as to the party state affected as to all severable
matters.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article X111 B of the California Constitution because
the only costs that may be incurred by alocal agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changesthe penalty
for acrime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of acrime within
the meaning of Section 6 of Article XIII B of the California
Constitution.
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SENATE BILL No. 1237

Introduced by Senator Dodd
(Principal coauthor: Assembly Member Burke)

February 20, 2020

An act to amend Sections 650.01, 2746.2, 2746.5, 2746.51, and
2746.52 of the Business and Professions Code, relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

SB 1237, as introduced, Dodd. Nurse-midwives: scope of practice.

(1) Existing law, the Nursing Practice Act, establishes the Board of
Registered Nursing within the Department of Consumer Affairsfor the
licensure and regulation of the practice of nursing. A violation of the
act is a crime. Existing law requires the board to issue a certificate to
practice nurse-midwifery to a person who, among other qualifications,
meets educational standards established by the board or the equivalent
of those educational standards. Existing law authorizes a certified
nurse-midwife, under the supervision of a licensed physician and
surgeon, to attend cases of normal childbirth and to provide prenatal,
intrapartum, and postpartum care, including family-planning care, for
the mother, and immediate care for the newborn. Existing law defines
the practice of nurse-midwifery as the furthering or undertaking by a
certified person, under the supervision of licensed physician and surgeon
who has current practice or training in obstetrics, to assist awomanin
childbirth so long as progress meets criteriaaccepted asnormal. Existing
law requiresall complicationsto bereferred to aphysicianimmediately.
Existing law excludes the assisting of childbirth by any artificial,
forcible, or mechanical means, and the performance of any version from
the definition of the practice of nurse-midwifery.

The bill would delete the condition that a certified nurse-midwife
practice under the supervision of a physician and surgeon and would
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instead authorize a certified nurse-midwife to attend cases of normal
pregnancy and childbirth and to provide prenatal, intrapartum, and
postpartum care, including gynecologic and family-planning services,
interconception care, and immediate care of the newborn, consistent
with standards adopted by a specified professional organization, or its
successor, as approved by the board. The bill would delete the
above-described provisions defining the practice of nurse-midwifery,
and instead would provide that the practice of nurse-midwifery includes
consultation, comanagement, or referral, as those terms are defined by
the bill, asindicated by the health status of the patient and the resources
and medical personnel available in the setting of care, subject to
specified conditions, including that a patient isrequired to be transferred
from the primary management responsibility of the nurse-midwife to
that of a physician and surgeon for the management of a problem or
aspect of the patient’s care that is outside the scope of the certified
nurse-midwife's education, training, and experience. The bill would
authorize a certified nurse-midwife to attend pregnancy and childbirth
in an out-of-hospital setting if specified conditions are met, including
that the gestational age of the fetus is within a specified range. Under
the bill, a certified nurse-midwife would not be authorized to assist
childbirth by vacuum or forceps extraction, or to perform any external
cephalic version. The bill would require a certified nurse-midwife to
maintain clinical practice guidelines that delineate the parameters for
consultation, comanagement, referral, and transfer of a patient’s care,
and to document all consultations, referrals, and transfersin the patient
record. The bill would require a certified nurse-midwife to refer all
emergencies to a physician and surgeon immediately, and would
authorize a certified nurse-midwifeto provide emergency care until the
assistance of a physician and surgeon is obtained.

(2) Existing law authorizes the board to appoint a committee of
qualified physicians and nurses, including, but not limited to,
obstetricians and nurse-midwives, to develop the necessary standards
relating to educational requirements, ratios of nurse-midwives to
supervising physicians, and associated matters. Existing law,
additionally, authorizes the committee to include family physicians.

This bill would specify the name of the committee as the
Nurse-Midwifery Advisory Committee. The bill would delete the
provision including obstetricians on the committee, and would require
amagjority of the members of the committee to be nurse-midwives. The
bill would delete the provision including ratios of nurse-midwives to
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supervising physicians and associated mattersin the standards devel oped
by the committee, and would instead include standards related to all
matter related to the practice of midwifery.

(3) Existing law authorizesacertified nurse-midwifeto furnish drugs
or devices, including controlled substances, in specified circumstances,
including if drugs or devices are furnished or ordered incidentally to
the provision of care in specified settings, including certain licensed
health care facilities, birth centers, and maternity hospitals provided
that the furnishing or ordering of drugs or devices occur under physician
and surgeon supervision.

This bill would delete the condition that the furnishing or ordering
of drugsor devicesoccur under physician and surgeon supervision, and
would authorize a certified nurse-midwife to furnish drugs or devices
when careisrendered in aout-of-hospital setting, as specified. The bill
would authorize a certified nurse-midwife to procure supplies and
devices, obtain and administer diagnostic tests, order laboratory and
diagnostic testing, and receive reports, as specified. The bill would
make it a misdemeanor for a certified nurse-midwife to refer a person
for specified laboratory and diagnostic testing, home infusion therapy,
and imaging goods or services if the certified nurse-midwife or their
immediate family member has a financial interest with the person
receiving areferral. By expanding the scope of a crime, the bill would
impose a state-mandated local program.

(4) Existing law authorizesacertified nurse-midwifeto perform and
repair episiotomies and repair lacerations of the perineum in specified
health carefacilitiesonly if specified conditions are met, including that
the protocols and procedures ensure that all complications are referred
to a physician and surgeon immediately, and that immediate care of
patients who are in need of care beyond the scope of practice of the
certified nurse midwife, or emergency care for times when the
supervising physician and surgeon is not on the premises.

This bill would delete those conditions, and instead would require a
certified nurse-midwife performing and repairing lacerations of the
perineum to ensure that all complications are referred to a physician
and surgeon immediately, and that immediate care of patients who are
in need of care beyond the scope of practice of the certified nurse
midwife, or emergency care when a physician and surgeon is not on
the premises.
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(5) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish proceduresfor making that reimbursement.

Thisbill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the Sate of California do enact as follows:

SECTION 1. The Legidature hereby finds and declares the
following:

(@) Thereisamaternity care workforce crisisin California. At
least nine counties have no obstetrician at al, and many more
countiesfall below the national averagefor obstetricians. Thiswill
worsen to the point of critical shortage if the state refuses to take
steps to innovatively address this issue.

(b) WhileCdiforniahas made great stridesin reducing maternal
mortality overal, there still remains a large disparity for Black
and indigenous birthing people, and other birthing people of color.
The maternal mortality rate for black women in Californiais still
threeto four times higher than white women. One avoidable death
Or near miss is one too many.

(c) Structural, systemic, and interpersona racism, and the
resulting economic and social inequities are the root cause of racial
disparities in health care. This is a complex problem requiring
multiple, innovative strategiesin order to turn thetide. Midwifery
care has been named by leading organizations as one of these
innovative strategies.

(d) National and international studies show that wherever
midwifery isscaled up and integrated successfully into the overall
health system, regardless of the country or region’s income level,
thewell-being of birthing people and babiesisincreased, including
reductionsin racial disparities, maternal mortality and morbidity,
and neonatal mortality and prematurity.

(e) A study supported by the CaliforniaHealth Care Foundation
shows that increasing the percentage of pregnancies with
midwife-led care from the current level of about 9 percent to 20
percent over the next 10 years could result in $4 billion in cost
savings and 30,000 fewer preterm births.

99



OCO~NOUITA,WNE

—5— SB 1237

(f) Nurse-midwives attend 50,000 births a year in California
and are currently underutilized and prevented from expanding.
Reducing unnecessary cesarean section alone could save $80
million to $440 million annually in California.

(g) Outdated laws around the supervision of nurse-midwives
and other regulatory barriers directly prevent the expansion of the
nurse-midwifery profession, and have resulted in concentrating
nurse-midwives in geographic areas where physicians physically
practice. This severely reduces access and worsens “maternity
deserts’ and health provider shortage areas.

(h) Cdifornia is the only western state that still requires
nurse-midwives to have physician permission to practice and one
of only four states in the nation that still requires this. Forty-six
other states have removed the outdated requirement for physician
supervision.

() Bodily autonomy including the choice of health care provider
and the personalized, shared involvement in health care decisions
iskey to reproductive rights. Racial and other disparitiesin health
care cannot be reduced without adherence to this concept.

() Every personisentitled to accessdignified, person-centered
childbirth and health care, regardless of race, gender, age, class,
sexual orientation, gender identity, ability, language proficiency,
nationality, immigration status, gender expression, religion,
insurance status, or geographic location.

(k) The core philosophy of nurse-midwifery is to provide
patient-centered, culturally sensitive, holistic care, al of which
are key to reducing disparitiesin maternal health care.

SEC. 2. Section 650.01 of the Business and Professions Code
is amended to read:

650.01. (@ Notwithstanding Section 650, or any other
provision of law, it isunlawful for alicensee to refer a person for
laboratory, diagnostic nuclear medicine, radiation oncology,
physical therapy, physical rehabilitation, psychometric testing,
home infusion therapy, or diagnostic imaging goods or servicesif
the licensee or-his-er-her their immediate family has a financial
interest with the person or in the entity that receives the referral.

(b) For purposes of this section and Section 650.02, the
following shall apply:

(1) “Diagnostic imaging” includes, but is not limited to, all
X-ray, computed axial tomography, magnetic resonance imaging
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nuclear medicine, positron emission tomography, mammography,
and ultrasound goods and services.

(2) A “financia interest” includes, but is not limited to, any
type of ownership interest, debt, loan, lease, compensation,
remuneration, discount, rebate, refund, dividend, distribution,
subsidy, or other form of direct or indirect payment, whether in
money or otherwise, between alicensee and a person or entity to
whom the licensee refers a person for agood or service specified
in subdivision (a). A financial interest also exists if there is an
indirect financial relationship between a licensee and the referral
recipient including, but not limited to, an arrangement whereby a
licensee has an ownership interest in an entity that |eases property
to the referra recipient. Any financia interest transferred by a
licensee to any person or entity or otherwise established in any
person or entity for the purpose of avoiding the prohibition of this
section shall be deemed a financial interest of the licensee. For
purposes of this paragraph, “direct or indirect payment” shall not
include a royalty or consulting fee received by a physician and
surgeon who has completed a recognized residency training
program in orthopedics from a manufacturer or distributor as a
result of-his-er-her their research and development of medical
devices and techniques for that manufacturer or distributor. For
purposes of this paragraph, “consulting fees’ means those fees
paid by the manufacturer or distributor to a physician and surgeon
who has completed a recognized residency training program in
orthopedics only for-his-er-her their ongoing services in making
refinements to-his-erher their medical devices or techniques
marketed or distributed by the manufacturer or distributor, if the
manufacturer or distributor does not own or control the facility to
which the physician isreferring the patient. A “financial interest”
shall not include the receipt of capitation payments or other fixed
amounts that are prepaid in exchange for a promise of alicensee
to provide specified health care servicesto specified beneficiaries.
A “financial interest” shall not include the receipt of remuneration
by amedical director of a hospice, as defined in Section 1746 of
the Hedth and Safety Code, for specified services if the
arrangement is set out in writing, and specifies al servicesto be
provided by the medical director, the term of the arrangement is
for at |east one year, and the compensation to be paid over theterm
of the arrangement is set in advance, does not exceed fair market
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value, and is not determined in a manner that takes into account
the volume or value of any referrals or other business generated
between parties.

(3) Forthe purposesof thissection, “immediatefamily” includes
the spouse and children of the licensee, the parents of the licensee,
and the spouses of the children of the licensee.

(4) “Licensee” means aphysician as defined in Section 3209.3
of the Labor-Cede: Code or a certified nurse-midwife as described
in Article 2.5 (commencing with Section 2746) of Chapter 6.

(5) “Licensee’s office” means either of the following:

(A) An office of alicensee in solo practice.

(B) Anofficeinwhich servicesor goods are personally provided
by the licensee or by employees in that office, or personally by
independent contractors in that office, in accordance with other
provisions of law. Employees and independent contractors shall
be licensed or certified when licensure or certification isrequired
by law.

(6) “Office of a group practice” means an office or officesin
which two or morelicensees are legally organized asapartnership,
professional corporation, or not-for-profit corporation, licensed
pursuant to subdivision (&) of Section 1204 of the Health and Safety
Code, for which all of the following apply:

(A) Each licensee who is a member of the group provides
substantially the full range of services that the licensee routinely
provides, including medical care, consultation, diagnosis, or
treatment through the joint use of shared office space, facilities,
equipment, and personnel.

(B) Substantially al of the services of the licensees who are
members of the group are provided through the group and are
billed in the name of the group and amounts so received are treated
as receipts of the group, except in the case of a multispecialty
clinic, as defined in subdivision (1) of Section 1206 of the Health
and Safety Code, physician services are billed in the name of the
multispecialty clinic and amounts so received are treated as receipts
of the multispecialty clinic.

(C) Theoverhead expensesof, and theincomefrom, the practice
aredistributed in accordance with methods previously determined
by members of the group.

(o) Itisunlawful for alicensee to enter into an arrangement or
scheme, such as a cross-referral arrangement, that the licensee
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knows, or should know, has a principal purpose of ensuring
referrals by the licensee to a particular entity that, if the licensee
directly made referrals to that entity, would bein violation of this
section.

(d) Noclaimfor payment shall be presented by an entity to any
individual, third party payer, or other entity for a good or service
furnished pursuant to areferral prohibited under this section.

(e) Noinsurer, self-insurer, or other payer shall pay acharge or
lien for any good or service resulting from areferral in violation
of this section.

(f) A licenseewho refersapersonto, or seeks consultation from,
an organization in which the licensee hasafinancial interest, other
than as prohibited by subdivision (a), shall disclose the financial
interest to the patient, or the parent or legal guardian of the patient,
inwriting, at the time of the referral or request for consultation.

(1) If areferral, billing, or other solicitation is between one or
more licensees who contract with a multispecialty clinic pursuant
to subdivision (I) of Section 1206 of the Health and Safety Code
or who conduct their practice as members of the same professional
corporation or partnership, and the services are rendered on the
same physical premises, or under the same professional corporation
or partnership name, the requirements of this subdivision may be
met by posting a conspicuous disclosure statement at the
registration areaor by providing apatient with awritten disclosure
statement.

(2) If a licensee is under contract with the Department of
Corrections or the California Youth Authority, and the patient is
an inmate or parolee of either respective department, the
requirements of this subdivision shall be satisfied by disclosing
financial interests to either the Department of Corrections or the
CaliforniaYouth Authority.

(g) A violation of subdivision (a) shall be a misdemeanor.Fhe
In the case of a licensee who is a physician and surgeon, the
Medical Board of California shall review the facts and
circumstances of any conviction pursuant to subdivision (a) and
take appropriate disciplinary action if the licensee has committed
unprofessional conduct. Inthe case of alicenseewho isa certified
nurse-midwife, the Board of Registered Nursing shall review the
facts and circumstances of any conviction pursuant to subdivision
(a) and take appropriate disciplinary action if the licensee has
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committed unprofessional conduct. Violations of this section may
also be subject to civil penalties of up to five thousand dollars
(%5,000) for each offense, which may be enforced by the Insurance
Commissioner, Attorney General, or adistrict attorney. A violation
of subdivision (c), (d), or (e) isapublic offense and is punishable
upon conviction by a fine not exceeding fifteen thousand dollars
($15,000) for each violation and appropriate disciplinary action,
including revocation of professional licensure, by the Medical
Board of-Califernta California, the Board of Registered Nursing,
or other appropriate governmental agency.

(h) Thissection shall not apply to referralsfor servicesthat are
described in and covered by Sections 139.3 and 139.31 of the
Labor Code.

(i) Thissection shall become operative on January 1, 1995.

SEC. 3. Section 2746.2 of the Business and Professions Code
is amended to read:

2746.2. Each-An applicant shall show by evidence satisfactory
to the board that they have met the educational standards
established by the board or have at least the equivalent thereof.

The board may appoint-a-eemmittee-of-galifted-physicians-and

HUFSG-H‘H-dWI—VGS— the Nurse-Midwifery Adwsory Committee to
develop the necessary standards relati ng to educatlonal

aﬁel—aseeerated—mattetﬁ& reqwrements and aII matters related to
the practice of nurse-midwifery. The committee may-alse-tnetude
include, but not be limited to, qualified nurses and qualified
physicians and surgeons, including, but not limited to, family
physicians. A majority of the members of the committee shall be
nurse-midwives.

SEC. 4. Section 2746.5 of the Business and Professions Code
is amended to read:

2746.5. (@) For purposes of this section, the following
definitions apply:

(1) “Consultation” meansa request for the professional advice
or opinion of a physician or another member of a health careteam
regarding a patient’s care while maintaining primary management
responsibility for the patient’s care.

(2) * Comanagement” meansthejoint management by a certified
nurse-midwife and a physician and surgeon, of the care of a patient
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who has become more medically, gynecologically, or obstetrically
complicated.

(3) “ Referral” means the direction of a patient to a physician
and surgeon or healing arts licensee for management of a
particular problem or aspect of the patient’s care.

(4) “Transfer” means the transfer of primary management
responsibility of a patient’s care from a certified nurse-midwife
to another healing arts licensee or facility.

(b) The certificate to practl ce nursemldW|fery authonzes the

hoI der to attend cases of normal pregnancy and Chl|dbl rth and to
provide prenatal intrapartum, and postpartum care, mcludmg
gynecologic and family-planning-care,fer-the-mether; services,
interconception care, and immediate care for the—newbern:
newborn, consistent with the Core Competencies for Basic
Midwifery Practice adopted by the American College of
Nurse-Midwives, or its successor national professional
organization, as approved by the board.

(c) A certified nurse-midwife shall, in the practice of
nurse-midwifery, emphasize informed consent, preventive care,
and early detection and referral of complications to physicians
and surgeons.

(d) As used in thls chapter the practlce of nursemldW|fery

pe#en%aqeeet—anwaﬂsen [ ncl udes consultatl on, comanagement
or referral asindicated by the health status of the patient and the

resources and medical personnel available in the setting of care,
subject to the fellov_vi ng:
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(1) (A) The certificate to practice nurse-midwifery authorizes
the holder to work collaboratively with a physician and surgeon
to comanage care for a patient with more complex health needs.

(B) The scope of comanagement may encompass the physical
care of the patient, including birth, by the certified nurse-midwife,
according to a mutually agreed upon plan of care with the
physician and surgeon.

(C) If the physician and surgeon must assume a lead rolein the
care of the patient due to an increased risk status, the certified
nurse-midwife may continue to participate in physical care,
counseling, guidance, teaching, and support, according to a
mutually agreed upon plan.

(2) After acertified nurse-midwiferefersa patient to a physician
and surgeon, the certified nurse-midwife may continue care of the
patient during a reasonable interval between the referral and the
initial appointment with the physician and surgeon.

(3) (A) A patient shall be transferred from the primary
management responsibility of the nurse-midwife to that of a
physician and surgeon for the management of a problem or aspect
of the patient’s care that is outside the scope of the certified
nurse-midwife's education, training, and experience.

(B) A patient that has been transferred from the primary
management responsi bility of a certified nurse-midwife may return
to the care of the certified nurse-midwife after resolution of any
problem that required the transfer or that would require transfer
from the primary management responsibility of a nurse-midwife.

(e) The certificate to practice nurse-midwifery authorizes the
holder to attend pregnancy and childbirth in an out-of-hospital
setting if all of the following conditions apply:

(1) Neither of the following are present:

(A) A preexisting maternal disease or condition creating risks
higher than that of a low-risk preghancy or birth, based on current
evidence and accepted practice.

(B) Diseasearising fromor during the pregnancy creating risks
higher than that of alow-risk pregnancy or birth, based on current
evidence and accepted practice.

(2) Thereisasingleton fetus.
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(3) Thereis cephalic presentation at the onset of labor.

(4) The gestational age of the fetus is at least 37 completed
weeks of pregnancy and lessthan 42 compl eted weeks of pregnancy
at the onset of labor.

(5) Labor is spontaneous or induced in an outpatient setting.

(N Thecertificateto practice nurse-midwifery doesnot authorize
the holder of the certificate to assist childbirth by vacuum or
forceps extraction, or to perform any external cephalic version.

(9) A certified nurse-midwife shall maintain clinical practice
guidelines that delineate the parameters for consultation,
comanagement, referral, and transfer of a patient’s care.

(h) A certified nurse-midwife shall document all consultations,
referrals, and transfers in the patient record.

(i) (1) A certified nurse-midwife shall refer all emergenciesto
a physician and surgeon immediately.

(2) A certified nurse-midwife may provide emergency care until
the assistance of a physician and surgeon is obtained.

SEC.5. Section 2746.51 of the Business and Professions Code
is amended to read:

2746.51. (a) Neither this chapter nor any other-previsien-of
law shall be construed to prohibit a certified nurse-midwife from
furnishing or ordering drugs or devices, including controlled
substances classified in Schedule 11, 111, IV, or V under the
Cdlifornia Uniform Controlled Substances Act (Division 10
(commencing with Section 11000) of the Health and Safety Code),
when all of the following apply:

(1) Thedrugs or devices are furnished or ordered incidentally
to the provision of any of the following:

(A) Family planning services, as defined in Section 14503 of
the Welfare and I nstitutions Code.

(B) Routine hedth care or perinatal care, as defined in
subdivision (d) of Section 123485 of the Health and Safety Code.

(C) Carerendered, consistent with the certified nurse-midwife's
educational preparation or for which clinical competency has been
established and maintained, to persons within afacility specified
in subdivision (@), (b), (c), (d), (i), or (j) of Section 1206 of the
Health and Safety Code, a clinic as specified in Section 1204 of
the Health and Safety Code, ageneral acute care hospital asdefined
in subdivision (a) of Section 1250 of the Health and Safety Code,
alicensed birth center as defined in Section 1204.3 of the Health
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and Safety Code, or a special hospital specified as a maternity
hospital in subdivision (f) of Section 1250 of the Health and Safety
Code.

(D) Care rendered in an out-of-hospital setting pursuant to
subdivision (€) of Section 2746.5.

(2) Thefurnishing or ordering of drugs or devicesarefuraished
er-ordered by a certified nurse-midwife are in accordance with
standardized procedures or protocols. For purposes of this section,
standardized procedure means a document, including protocols,
developed in collaboration with, and approvedby-the-supervisiag
by a physician and surgeon, the certified nurse-midwife, and the
facility administrator or-hiserher their designee. The standardized
procedure covering the furnishing or ordering of drugs or devices
shall specify all of the following:

(A) Which certified nurse-midwife may furnish or order drugs
or devices.

(B) Which drugs or devices may be furnished or ordered and
under what circumstances.

o) i |

(C) The method of periodic review of the certified
nurse-midwife’'s competence, including peer review, and review
of the provisions of the standardized procedure.

(3) If Schedule 11 or 111 controlled substances, as defined in
Sections 11055 and 11056 of the Health and Safety Code, are
furnished or ordered by a certified nurse-midwife, the controlled
substances shall be furnished or ordered in accordance with a
patient-specific protocol approved by
a physician and surgeon. For Schedule 11 controlled substance
protocols, the provision for furnishing the Schedule |1 controlled
substance shall address the diagnosis of the illness, injury, or
condition for which the Schedule 11 controlled substance is to be
furnished.
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(b) (1) The furnishing or ordering of drugs or devices by a
certified nurse-midwifeis conditional on theissuance by the board
of a number to the applicant who has successfully completed the
requirements of paragraph (2). The number shall be included on
al transmittals of orders for drugs or devices by the certified
nurse-midwife. The board shall maintain a list of the certified
nurse-midwivesthat it has certified pursuant to this paragraph and
the number it hasissued to each one. The board shall makethelist
available to the California State Board of Pharmacy upon its
request. Every certified nurse-midwifewho isauthorized pursuant
to this section to furnish or issue a drug order for a controlled
substance shall register with the United States Drug Enforcement
Administration.

(2) The board has certified in accordance with paragraph (1)
that the certified nurse-midwife has satisfactorily completed a
course in pharmacology covering the drugs or devices to be
furnished or ordered under this section, including the risks of
addiction and neonatal abstinence syndrome associated with the
use of opioids. The board shall establish the requirements for
satisfactory completion of this paragraph.

(3) A copy of the standardized procedure or protocol relating
to the furnishing or ordering of controlled substances by acertified
nurse-midwife shall be provided upon request to any licensed
pharmacist who is uncertain of the authority of the certified
nurse-midwife to perform these functions.

5)

(4) Certified nurse-midwiveswho are certified by the board and
hold an active furnishing number, who are currently authorized
through standardized procedures or protocols to furnish Schedule
Il controlled substances, and who are registered with the United
States Drug Enforcement Administration shall provide
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documentation of continuing education specific to the use of
Schedule Il controlled substances in settings other than a hospital
based on standards devel oped by the board.

(c) Drugs or devices furnished or ordered by a certified
nurse-midwife may include Schedule 11 controlled substances
under the CaliforniaUniform Controlled SubstancesAct (Division
10 (commencing with Section 11000) of the Health and Safety
Code) under the following conditions:

(1) Thedrugsand devicesarefurnished or ordered in accordance
with requirements referenced in paragraphs (2)-te-(4)+netusive;
and (3) of subdivision (a) and in paragraphs (1)-te(3)trelusive;
and (2) of subdivision (b).

(2) When Schedule 1l controlled substances, as defined in
Section 11055 of the Health and Safety Code, are furnished or
ordered by a certified nurse-midwife, the controlled substances
shall be furnished or ordered in accordance with a patient-specific
protocol approved by-the-treating-er-sapervisiag a physician and
surgeon.

(d) Furnishing of drugs or devices by acertified nurse-midwife
meansthe act of making apharmaceutical agent or agentsavailable
to the patient in strict accordance with a standardized procedure
or protocol. Use of the term “furnishing” in this section shall
include the following:

(1) The ordering of a drug or device in accordance with the
standardized procedure or protocol.

(2) Transmitting an order of a supervising physician and
surgeon.

(e) “Drug order” or “order” for purposes of this section means
an order for medication or for a drug or device that is dispensed
to or for an ultimate user, issued by a certified nurse-midwife as
an individual practitioner, within the meaning of Section 1306.03
of Title 21 of the Code of Federal Regulations. Notwithstanding
any other provision of law, (1) adrug order issued pursuant to this
section shall be treated in the same manner as aprescription of the
supervising physician; (2) all references to “prescription” in this
code and the Health and Safety Code shall include drug orders
issued by certified nurse-midwives; and (3) the signature of a
certified nurse-midwife on adrug order issued in accordance with
this section shall be deemed to be the signature of a prescriber for
purposes of this code and the Health and Safety Code.
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() Notwithstanding any other law, a certified nurse-midwife
may directly procure supplies and devices, obtain and administer
diagnostic tests, order laboratory and diagnostic testing, and
receive reports that are necessary to their practice as a certified
nurse-midwife within their scope of practice.

SEC. 6. Section 2746.52 of the Business and Professions Code
is amended to read:

2746.52. (a) Notwithstanding Section 2746.5, the certificate
to practice nurse-midwifery authorizes the holder to perform and
repair episiotomies, and to repair first-degree and second-degree

Iaceranons of the—peﬁneum—m—a—lﬁensed—aeu’eeeare—hesp&al—as

(b) A certified nurseml dW|fe performl ng and repalrlng
first-degree and second-degree lacerations of the perineum shall
do both of the following:

(1) Ensurethat all complicationsarereferred to aphysician and
surgeon immediately.
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(2) Ensure immediate care of patients who are in need of care
beyond the scope of practice of the certified nurse midwife, or
emergency care for times when-the-supervisiag a physician and
surgeon is not on the premises.

Section 6 of Article X111 B of the California Constitution because
the only costs that may be incurred by alocal agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for acrime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of acrime within
the meaning of Section 6 of Article XIII B of the California
Constitution.
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